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INTRODUCTION 

 

Reform of  the regulation of the European Anti-Fraud Office (OLAF) is seen as an important 

element for a more effective protection of the Communities’ financial interests. The 

Commission has presented a proposal for an amendment of the OLAF regulation 1073/99 

(COM(2004) 103 final).  

 

This study constitutes a critical assessment of how the current OLAF regulation should be 

reformed in view of the above-mentioned objective. It is worth noting even from the 

beginning of this report that, at least under the current legal framework in the area of EU 

criminal law, this policy area suffers from a dual plague: fragmentation and ambiguity.  

 

The lack of an express legal basis for regulation in this policy area and the subjection of some 

of the institutional bodies in the first (OLAF) and some in the third pillar (Europol, Eurojust) 

may be a sign of the lack of coordinated unified will of the Member States to extend the 

competence of the EU in EU criminal law. Although these problems are remedied in the EU 

Constitution, the current multitude of sporadic provisions and the seemingly uncoordinated ad 

hoc regulation of problems and bodies in EU criminal law can only lead to fragmentation in  

regulation. Inevitably this leads to debate as to the mandate of the relevant bodies, the legal 

regime governing specific points of strategic and operational nature and to consequent 

competition amongst the bodies concerned for their own place in the system of law.  

 

Ambiguity can be seen as a result of sporadic ad hoc regulation. Without a complete package 

of measures the legislator lacks the capacity to promote precision. Matters left to be resolved 

by additional or supplemental measures are left unresolved when these measures fail to be 

adopted in the legislative process. Moreover, the undisputed political sensitivity of relevant 

issues dictates either their complete neglect in legislation or their regulation in a basic, 

imprecise yet politically acceptable manner. 

 

In view of the fragmentation and ambiguity in regulation, EU bodies such as OLAF, Europol 

and to a degree Eurojust function in an uncertain environment with ever imminent changes in 

their legal framework and with constant debate about their position in the system and on the 

legal regime which stipulates their detailed operation. Inevitably, these bodies have to devise 
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legitimate and acceptable routes for facing their operational and their functional realities. For 

OLAF in particular the problem is intensified by the crucial operational role of its activities at 

an EU and national level. Any criticism of OLAF’s nature, structure and work must, 

therefore, be viewed through the prism of praise for its ability to serve EU citizens despite the 

regulatory ambiguities which define the environment in which OLAF functions. 

 

This study aims to provide guidance on the main issues concerning OLAF. The team working 

for this study is a multi-disciplinary team with an emphasis on legal science. As a result, the 

approach to questions is mainly legal. 

 

It must be made absolutely clear that the study is conducted by the Institute of Advanced 

Legal Studies of the School of Advanced Study of the University of London, whose experts 

act as external and independent experts. Although the study is funded by the European 

Parliament the team acts without loyalty to any of the bodies and institutions involved. 

 

This study addresses the following issues: 

 

1. a consideration of the relations between prosecution of fraud and audit/budgetary control 

authorities in Member States (tenders should specify how many and which states will be 

covered and whether a comparative approach will be possible); 

2. OLAF’s administrative and operational independence; 

3. judicial supervision of investigations in European Institutions and in some Member States, 

OLAF’s accountability; 

4. protecting witnesses and the accused in investigations; 

5. OLAF’s cooperation with national investigative bodies; 

6. possible evolution of OLAF’s relations with Eurojust and Europol, and the future 

European Public Prosecutor; 

7. possible evolution of OLAF’s relations with the European Parliament and the Committee 

on Budgetary Control. 

 

Questions are addressed on the basis of existing European law, although there are references 

to the hopefully imminent ratification of the EU Constitution. Where EU law fails to provide 

a concrete and express answer, lessons are drawn by the laws of EU Member States. 
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ISSUE 1: A CONSIDERATION OF THE RELATIONS BETWEEN PROSECUTION 

OF FRAUD AND AUDIT/BUDGETARY CONTROL AUTHORITIES 

 

This study begins with an analysis of the relations between prosecution and audit authorities 

at the national level. This analysis must be viewed on the basis of three factors. 

 

Firstly, national audit authorities have considerable competences in audits regarding EU-

funds. In most cases these competences are mandatory and are explicitly provided for in the 

relevant national legal acts governing the establishment and the activities of the audit 

institutions1. Moreover, the significance placed upon the above competences is expressed in 

the administrative structures of the Courts through creation of internal units/ audit 

departments, specially designated to perform audits of institutions/ functions dealing with EU 

funds2. 

 

Secondly, audits concerning EU-funds are the first step in the process of  identification of EU-

fraud and are, therefore, the first source of information for both national prosecution 

authorities and EU institutions established with the aim to protect the financial interests of the 

Communities, such as OLAF. 

 

Thirdly, awareness and understanding of these competences would enable both national 

prosecution authorities and EU institutions to maximise their cooperation with the audit 

authorities and increase the effectiveness of the protection measures against EU-fraud. 

  

This study covers most of the 25 Member States and the Republic of Bulgaria as a future 

member of the EU. This guarantees maximum relevance of the findings and the conclusions 

reached and ensures a solid basis for the subsequent analysis. In performing the analysis of 

the current situation of prosecution of fraud in the Member States a comparative approach has 

been utilised, aiming (a) to classify the existing models of organisation and (b) to derive 

                                                 
1 This is the case in France where these competences are provided for in Art. 45 of Act No. 96-314 of 12 April 
1996; in Bulgaria – Art. 5, paragraph 2, point 4 from the Law on the Court of Auditors of 2001.   

 

2 See for example: Audit Unit VIII 4 ‘EU Affairs, International Organisation and Institutions’ of the German 
Federal Court of Accounts; Chamber 1 of the French Court of Audits; Section 7 ‘Specialised Audits’ of the 
Bulgarian Court of Audits, Art. 5, para 1 and 2 from the Regulation on the structure and the organisation of the 
functions of the Court of Audits, http://www.bulnao.government.bg/documents/UstroistvPravilnikSP.doc.; Audit 
Department II, European Affairs, & Government-Wide Performance Audit Division of the Netherlands Court of 
Audit. 

http://www.bulnao.government.bg/documents/UstroistvPravilnikSP.doc
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suggestions for a possible course of action in the future.   

 

The organisation and functions of the Supreme Audit Institutions (SAI) in the Member States 

vary as a result of the legal basis for their establishment, the historical traditions in the 

respective Member States, the relationship between the SAI and other organs of the state, the 

character of their authority, and their decision-making mechanisms. For the purposes of the 

present study, we have identified the following criteria for the classification and typology of 

relationships  between  the national audit authorities and the prosecution of fraud: first, the 

incorporation of a judicial function into the competences of the SAI; and second, the relations 

(usually established by law) of SAI and other national institutions, in particular the national 

parliaments. On the basis of these two criteria the relationship between prosecution of fraud 

and the audit authorities can be classified into three types. 

 

First, SAI which are in fact ‘Courts’: These have a judicial function and are not only involved 

in audit, but also (at least as one of their functions) adjudicate cases of operations, performed 

by individuals who are personally accountable for the appropriate use of public resources, 

grant compensations, impose penalties, etc. These are collegiate bodies incorporating judges 

(except for Belgium) and at times following Court procedures, independent from the 

Parliaments and governments of their respective countries – though co-operating with both. 

They exist in Belgium3, France, Greece, Italy4, Portugal5 and Spain6.  

 

Second, SAI which resemble Courts because of their ‘collegiate’ structures, i.e. they are 

organised as Courts but in fact have no judicial function. Acting under mandates of the 

constitutions of their countries, they incorporate members with the status of judges, are 

headed by a president, authorised to play a greater role as compared to the courts. These 

bodies perform audits and this implies that they must be independent of their governments, 

while their independence from Parliament is only partial (this does not impair their audit 

functions, especially as their Parliamentary authorisation is of a general nature). They exist in 

Germany7, the Netherlands8 and Bulgaria9. 

                                                 
3 Art. 180 from the Belgian Constitution (co-ordinated on 17 February 1994). 
4 Art. 103, para 3 from the Italian Constitution. 
5 See Art. 209, point 1 from the Constitution of the Portuguese Republic.  
6 See Section 136 from the Spanish Constitution. 

 

7 See Section 2 from the Standing Orders of the German Federal Court of Accounts, in force as of 21 December 
1987, amended 19 November 1997 (http://www.bundesrechnungshof.de/en/rechtsgrundlagen/1024.html). 
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Third, SAI which are ‘audit offices’ as head organs of the state, established on the basis of the 

Constitution or other law, subordinate to their national Parliaments or at least supporting 

Parliamentary activity. Usually they are single-member organs, sometimes with collegial 

aspects. This is the model followed in Austria, Denmark, Finland, Ireland and the United 

Kingdom.10 Luxembourg and Sweden,11 have collegiate audit offices.  

 

This analysis leads to the conclusion that the existence of a judicial function of the audit 

authorities has an impact on the prosecution of fraud. In this case the national audit authorities 

(Courts of Audit) have total independence in establishing the findings from audits. Their 

independence is guaranteed by their status as Courts, by the tenure of their members – who 

enjoy magistrates status – and by their right to draw up their programme of activities. This 

applies to EU-fraud as well. An important issue here is the coordination of the programme (at 

least the part concerning EU-funds related audits) with the European Court of Auditors. 

Moreover, the national audit authorities have jurisdiction over the administrative aspects of 

the case. This is expressed in the rulings/judgements issued directly and resulting in 

remedying measures (repayment of funds, payment of fines). National audit authorities with a 

judicial function have very broad investigative powers. These are ensured by the obligations 

of audited bodies for regular submission of legally stipulated documents. This represents only 

a minimum requirement. Generally no information can be withheld from the Court and it 

cannot be denied access to accounting or management documents on grounds of 

confidentiality. In some countries (e.g. France), hindering Courts’ investigations might give 

rise to sanctions, such as fines. Furthermore, national audit authorities with a judicial function 

have the power to decide to refer the matter to the general prosecutors, attached to the civil or 

criminal courts. Upon request from the Court, the prosecutor may refer the matter to the 

relevant judicial authorities. This is done in the cases of crimes and serious offences 

(including fraud and misappropriation of funds). 

 

In the case of SAI which resemble courts or are quasi-judicial, the national audit authorities 

decide on a programme of audits but the national Parliament or a member of the government 
                                                                                                                                                         
8 See Section 78 from the Netherlands Act of 13 July 2002 to adopt the Act regulating the management of central 
government finances (Government Accounts Act), Bulletin of Acts and Decrees of the Kingdom of the 
Netherlands, 2002, no. 413. 
9 Art. 3, para 1 from the Regulation on the structure and the organisation of the functions of the Court of Audits. 
10 See www.nao.org.uk.  

 

11 In Sweden until June 2003 there existed the Audit Office subordinate to the government, established on the 
basis of a regulation issued by the government. 

http://www.nao.org.uk/
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can ask them to look at a specific issue. They have restricted functions in relation to 

prosecution of fraud. Their functions consist of audit findings, opinions and recommendations 

concerning the organisation, management and policy of the audited body/institution. The 

activities result in issuing of reports, recommendations and management letters. Moreover, 

they have much stronger affiliations with national Parliaments, which is expressed in both the 

submission of the audit reports and their publication (as public Parliamentary papers, e.g. 

Netherlands). Furthermore, their reports are governed by confidentiality rules. 

 

In the case of SAI which are pure audit offices, the national audit bodies are subordinate to 

the national Parliaments and present their reports to them. They are held accountable by 

Parliament on the activities they have performed. They have the power to request audited 

bodies to produce records or other documents, legally stipulated by law, for the purposes of 

the audit and can enforce or request enforcement actions to ensure access to these documents. 

Nevertheless, they do not have the power to take punitive actions or impose surcharges. 

Furthermore, they do not decide on the follow-up procedure or the appropriate sanctions. 

 

Regardless of their organisation or the presence of a judicial function incorporated in their 

competences, the SAI exchange data on fraud, including EU-fraud, in the following ways: 

 

a) bilateral cooperation12 between national audit institutions and performance of joint audits 

(for example in the field of environment pollution, state aid, excise duties, etc.13); 

b) cooperation in the framework of the European Organisation of the Supreme Audit 

Institutions (EUROSAI); 

c) cooperation with the European Court of Auditors14 and participation in various Task 

Forces and Working Groups (for example, Structural Funds Working Group, Irregularities 

and Fraud Working Group, etc.); 

d) cooperation with national prosecution authorities; 

e) cooperation with other bodies (ex: tax and customs authorities, agencies for internal 

financial control, ministries of finance15, ministries of justice16). 

                                                 
12 Provided for in law (ex.: Art. 8 from the Bulgarian Law on the Court of Auditors), in the framework of 

bilateral cooperation agreements to joint assistance projects, for example with the support of SIGMA. 
13 See for example the joint audits performed by the Netherlands Court of Audit, http://www.rekenkamer.nl/cgi-

bin/as.cgi/0282000/c/start/file=/9282400/modulesf/g00qge33.  
14 Also submission of annual programmes for the audit activates. 

 
15 Art. 43 and 51 from the Bulgarian Law on the Court of Auditors. 

http://www.rekenkamer.nl/cgi-bin/as.cgi/0282000/c/start/file=/9282400/modulesf/g00qge33
http://www.rekenkamer.nl/cgi-bin/as.cgi/0282000/c/start/file=/9282400/modulesf/g00qge33
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This exchange of data takes two forms: 

 

(i) formal – when explicitly provided by law or other normative act; 

(ii) informal – carried out upon discretion of the court itself.  

  

These characteristics lead to the following conclusions: 

 

1.  as a general rule the prosecuting authorities in the Member States are alerted to possible 

cases of fraud detected by the audit/ budgetary control authorities; 

2.  the process is the same irrespective of whether the violation damages the financial interests 

of the EU or not; 

3.  the advantage of using the same process is the effectiveness of the prosecution process 

which is guaranteed by the long established criminal law traditions of the Member States; 

4.  the prosecution is involved only in cases which constitute crime or serious offences17; 

5.  the extent to which the prosecution is involved is not pre-determined by law but depends 

on the decision of the audit institution or the national Parliament as a supervising body;  

6.  the process of prosecution at the national level tends to be rather lengthy and comes as an 

ex post facto action; 

7.  the disadvantage is that the national prosecution authorities do not always have the means 

to consider properly the intricacies of fraud in the context of the EU and have few chances 

of involving other relevant EU bodies, such as Eurojust, Europol or OLAF; 

8.  these EU bodies have to rely on the willingness of national audit institutions to alert them 

and to involve them in the investigation of cases related to EU-fraud; 

 

This is mainly because national audit authorities generally do not have legally binding 

obligations to involve these bodies18.

                                                                                                                                                         
16 See for example Sections 88 and 91 from the Netherlands Act of 13 July 2002 to adopt the Act regulating the 
management of central government finances (Government Accounts Act), Bulletin of Acts and Decrees of the 
Kingdom of the Netherlands, 2002, no. 413.  
17 Section 16 from the Organic Act 2/1982 of the Spanish Court of Auditors; Art. 52 from the Bulgarian Law on 
the Court of Auditors.   

 

18 Nevertheless, there are national audit institutions whose organic laws contain explicit obligations for 
submission of data on EU-fraud to the European anti-fraud bodies. See for example Art. 52, para 4 from the 
Bulgarian Law on the Court of Auditors. 
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ISSUE 2: OLAF’S ADMINISTRATIVE AND OPERATIONAL INDEPENDENCE 

  

The issue of OLAF’s independence is one of the core matters, explored in this study. The 

objective of the analysis has been to assess the relevance and the anticipated impact of the 

measures suggested in the Proposal for a Regulation of the European Parliament and the 

Council amending Regulation (EC) N0. 1073/1999 concerning investigations conducted by 

OLAF. Those measures have also been evaluated in the conclusions and recommendations of 

the report in the light of the suggested possible scenarios for OLAF’s evolution as the special 

EU body for the protection of the Union’s financial interests and combating EU-fraud. 

 

LEGAL GUARANTEES FOR THE INDEPENDENCE OF OLAF 

 

The basic guarantee of OLAF’s independence can be traced in Article 12 of Regulation (EC) 

No. 1073/99 of the European Parliament and of the Council of 25 May 1999 concerning 

investigations by the European Anti-fraud Office (OLAF) (OJ 1999 L136), which declares 

the independence of the Director General of OLAF. 

 

Additional guarantees of OLAF’s independence can be found in the establishment and the 

functioning of a Supervisory Committee. Under Articles 11 and 12 of Regulation 1073/99 the 

Committee’s tasks are to strengthen ‘the independence of the Office in relation to any 

government, institution, body or agency’ and to monitor regularly ‘the Office’s investigative 

role’. The Committee is also called to reinforce the independence of OLAF’s Director while 

he exercises its powers. 

 

Regulation 1073/99 and the Rules of Procedure of the Supervisory Committee, adopted in 

February 2000, provide that: 

 

• the Committee is composed of five qualified, independent external persons appointed by 

common accord of the EP, the Council and the Commission for a three-year term, 

renewable once; 

• the members elect a Chair by majority vote from among themselves for a one-year 

renewable term; 

• in performing their duties, the members of the Committee shall ‘neither seek nor take 

instructions from any government or any Community organ’; 

• ethical rules govern the conduct of Committee members, violations of which may result in 
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suspension of the member, following majority vote of the other members; 

• the Director General is required to keep the Supervisory Committee regularly informed of 

OLAF’s investigative activities; 

• the meetings of the Supervisory Committee are normally in camera, and certain of the 

documents it considers are confidential; 

• the Committee must deliver opinions to the Director General, at his request or on its own 

initiative, concerning investigative activities of OLAF, but it must not interfere with the 

conduct of investigations in progress. The Committee may issue opinions with respect to 

cases in which a European institution has failed to act on recommendations of the Director 

General, or in which the work of OLAF investigators has been obstructed, delayed or 

prevented; 

• the Committee can hear any member of OLAF staff, with the prior authorisation of the 

Director General; 

• the Committee must submit an annual report on the results of OLAF’s investigations and 

follow-up actions to the Community institutions, and publish it in the Official Journal; 

• the Committee receives the annual programme of the Office’s operational activities 

(Article 11(7) of Regulation (EC) 1073/1999); 

• on an annual basis the Director General forwards to the Supervisory Committee the 

Office’s programme of activities and keeps the Committee regularly informed of the 

Office’s activities, investigations, the results thereof and the action taken thereon. 

 

However, under Article 2 of the Commission’s Decision of 28 April 1999 (OJ L 136 – 31 

May 1999),   OLAF is formally part of the Commission19 and exercises its powers with the 

primary task of performing external and internal administrative investigations in cases of 

‘…fraud, corruption and any other illegal activity adversely affecting the Community’s 

financial interests’. Nevertheless, the Decision grants explicitly budgetary and administrative 

autonomy to OLAF and creates the framework for its operational independence so that – 

despite OLAF’s administrative attachment to the Commission – its investigative powers are 

exercised independently (see paragraph 4 and Article 3 of the Decision). 

 

The legal framework has additional guarantees to ensure OLAF’s operational independence. 

These include guarantees for the post of the Director General of OLAF, and the monitoring 

powers of the Surveillance Committee (Articles 4 and 5). 

                                                 

 

19 This has a direct impact on the reporting on OLAF’s activities. The report on combating EU-fraud is included 
in the general Commission report and the Annual Financial Report. 
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With regard to the management of OLAF the following is provided: 

 

• The Director General of OLAF is independent in exercising his duties with respect to 

investigations (Article 12 of Regulation 1073/99 and Articles 5 and 6 of Decision 

1999/352). He is entitled to initiate investigations on his own discretion. In performing his 

functions he ‘shall neither seek nor take instructions’ from any government or institution 

of the EU, including the Commission itself (Article 3 of Decision 1999/352); 

• The procedure for the appointment of the Director General is designed in a way as to 

ensure equal access, transparency and fairness of choice after a range of consultations with 

the EP and the Council (Article 5, point 1 of the Decision); 

• The Director General additionally ensures the operational and financial independence of 

the Office by recruiting and appointing its staff and drawing up its preliminary budget; 

• Although falling within the administrative structure of the Commission (the Commission 

acts as an appointing authority), the Director General of OLAF is protected against 

unlawful dismissal by the introduced consultation procedure (the Commission as to 

consult the Supervisory Committee – Article 5, point 2).  

 

The independence of OLAF in performing its duties is counterbalanced by the requirement to 

provide reports and information on the work it does. The legislation sets forth the 

requirements for OLAF’s accountability. This is an issue, which reflects on the proper and 

lawful execution of OLAF’s functions, and which ensures that the competences of the Office 

are discharged within its legal mandate.  

 

OLAF reports to several institutions on a regular basis, and submits responses to their 

requests for information. In doing so, OLAF must take care not to violate rules regarding the 

protection of personal data. The legal provisions which provide for OLAF reports are the 

following: 

 

• Article 280(5) of the EC Treaty requires the Commission to submit an annual report to the 

European Parliament and to the Council as to the measures taken to fulfil the requirements 

of that Article. Accordingly, OLAF produces an Annual Report on the Protection of the 

Financial Interests of the Communities and the Fight against Fraud; 

• Article 12(3) of Regulation 1073/1999 requires OLAF’s Director General to ‘report 

regularly to the European Parliament, the Council, the Commission and the Court of 
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Auditors on the findings of investigations carried out by the Office, whilst respecting the 

confidentiality of those investigations, the legitimate rights of the persons concerned and, 

where appropriate, national provisions applicable to judicial proceedings.’ In fulfilment of 

this requirement, OLAF produces an annual report on its operational activities; 

• Article 11(7) of Regulation (EC) 1073/1999 requires that the Director keeps the 

Supervisory Committee regularly informed of the Office’s activities, its investigations, the 

results thereof and the action taken with respect to them. In application of this provision, 

OLAF produces a Monthly Report on its operational activities. 

 

Other reporting obligations are linked to the Commission’s Strategic Planning and 

Programming Cycle (SPP), and include the Director General’s Annual Activity Report and 

the half-yearly review of the implementation of OLAF’s Annual Management Plan. 

 

The administrative and operational activities of OLAF are monitored by the Budgetary 

Control Committee of the European Parliament. In accordance with Article 276(2) of the EC 

Treaty the Parliament may request the Commission to give evidence with regard to the 

execution of expenditure or the operation of financial control systems. The Commission is 

obliged to comply. In addition, the Parliament is entitles to scrutinise the organisation of 

checks, the prevention, prosecution and punishment of fraud and irregularities affecting the 

budget of the European Union, and concerning the protection of the Community’s financial 

interests in general. These provisions apply equally to OLAF, but in performing these 

functions, the Parliament must observe the independence of the Office in exercising its 

powers of investigation. To this end, COCOBU is responsible for matters relating to the 

protection of the Community’s financial interests in general. COCOBU produces draft reports 

and opinions on matters related to the protection of the Communities’ financial interests 

including, specifically, OLAF’s annual activity report. At the request of COCOBU, OLAF’s 

Director General attends meetings of the Committee to give oral progress reports on specific 

cases. These reports are given in closed sessions. The European Parliament can also submit 

written questions to the Commission. OLAF must prepare the replies to those questions that 

touch upon its areas of responsibility. 

 

The European Court of Auditors also has monitoring functions. Article 248(2) EC provides 

that the Court of Auditors as examining whether Community revenues and expenditures have 

been incurred in a lawful and regular manner, and whether the financial management has 

been sound. The Court has been granted broad treaty-based powers to collect the information 
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that it needs from other Community organs to perform its function of auditing the lawfulness 

of Community revenues and expenditures. Article 248 of the Treaty and Articles 140 and 142 

of the Financial Regulation specify the conditions under which the Court of Auditors can 

have access to documents and information related to the financial management of the services 

or bodies under its control. Both provide that the other institutions of the Community shall 

forward to the Court the documents and information, including that stored on electronic 

media, necessary for the performance of its tasks. OLAF should, in general, cooperate with 

the Court’s requests for the information that it needs to perform its auditing functions. 

 

The analysis of the above data leads to the following conclusions: 

 

• OLAF enjoys operational independence.  

• However, there is a need to explore collaboration with Eurojust and Europol as a means of 

achieving effective protection of the financial interests of the EU.  

• There is also a need to explore complete administrative independence of OLAF from the 

Commission and indeed any other of the traditional EU institutions; the model of Eurojust 

may be selected for this purpose; 

• The present position of OLAF as a formal part of the Commission, yet independent, leads 

to a certain ‘hybrid-status’ of the Office. Despite its operational independence, the 

activities of the Office are still subject to evaluation by the Commission20 and OLAF does 

not report to the EP on its own legal grounds but as a part of the executive (the 

Commission). At the same time, the proclaimed independence of the Office creates 

difficulties in performing regular and efficient communication with other relevant 

authorities and hinders exchange of data and documents. This might result in rather loose 

ties between OLAF and other stakeholders and supervisory bodies and possible cases of 

‘over-performing’. This is especially evident in the case of the EP, where the lack of direct 

link, complemented with the general and thus elusive reporting rules, creates opportunities 

for a rather broad interpretation of both the issues of independence and confidentiality. 

The result from this, namely the refusal to report, affects adversely both OLAF’s 

accountability and the control functions of the EP as well as the right of individuals and 

corporate entities subject to OLAF’s investigations. 

• Another unresolved issue is the level of communication between the relevant bodies and 

the need to improve the exchange of information as well as the clarity of the rules 

governing the operational activity of OLAF. The first issue has been already addressed 

                                                 

 
20 See for example COM(2003) 154 final. 
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with the adoption of a Code of Conduct21 drawn up between the Commission and OLAF in 

July 2003, which introduced measures concerning to the exchange of information for 

Commission internal investigations.  

• A further step in clarifying the rules on opening, closing and extending investigations 

carried out by OLAF is the adoption, by the Commission, of two proposals22 for 

amendments of the legal framework in force. The proposals aim to establish clearer rules 

for the exchange of information between OLAF and the institutions, bodies and 

Community organisations, as well as allowing OLAF to concentrate on its operational 

priorities and to speed up its investigations, thus strengthening its efficiency. It is believed 

that the proposals could reach their objectives by: 

▪ strengthening the procedural guarantees for persons who are the object of 

OLAF investigations, and 

▪ strengthening the powers of the Supervisory Committee. 

 

It is suggested, though, that this legislative initiative is complemented by activities aiming at 

clearing and strengthening the link between OLAF and the EP. One possible way to do this is 

by providing for explicit provisions on reporting rules and mechanisms in the EP internal 

regulation. 

                                                 
21 SEC(2003) 871. 

 

22 Proposals for regulations of the European Parliament and of the Council modifying Regulations (EC) Nos 
1073/1999 and 1074/1999 (COM(2004) 103 and 104). 
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ISSUE 3: JUDICIAL SUPERVISION OF INVESTIGATIONS IN EUROPEAN 

INSTITUTIONS AND IN SOME MEMBER STATES, OLAF’S ACCOUNTABILITY 

 

The study investigated the question of judicial supervision and accountability of OLAF’s 

investigations with the following objectives in mind: 

 

• whether OLAF’s present accountability mechanisms, particularly in respect of its 

investigative activity, include judicial supervision; and 

whether judicial supervision exists in investigations by other European justice institutions 

(i.e. Eurojust, Europol) and in Member States. 

 

The study also considered available scenarios of judicial supervision in OLAF’s 

investigations as a mechanism for enhancing OLAF’s efficiency. 

 

I. JUDICIAL SUPERVISION OF OLAF’S INVESTIGATIONS 

 

The question of judicial supervision of OLAF investigations is considered through the 

examination of OLAF’s existing accountability mechanisms. OLAF’s accountability is 

ensured through several supervisory mechanisms including: 

 

• direct institutional supervision represented by the Supervisory Committee pursuant to Art. 

11 of Regulation  (EC) No 1073/1999;23  

• the reporting mechanism represented by OLAF’s reporting and review requirements to 

COCOBU pursuant to Article 12(3) of Regulation  (EC) No 1073/1999; 

• complaint and judicial review under the Treaty and other regulations may be regarded as 

the third mechanism. 

 

1. Supervisory Committee 

 

As is common with Supreme Audit Institutions (SAI), the question of the independence of 

OLAF occupies a central position of EU concern. Regulation (EC) No 1073/1999 of the 

European Parliament and the Council of 25 May 1999 concerning investigations conducted 

                                                 

 
23 OJEC L 136 Vol. 42. 
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by the European Anti-Fraud Office, and the Council Regulation (Euratom) No 1074/1999 of 

25 May 1999 concerning investigations conducted by the European Anti-Fraud Office, were 

adopted with a view to reinforce OLAF’s independence in conducting its investigation tasks. 

Article 11 in each of these Regulations governs the establishment and sets the powers of the 

‘Supervisory Committee’ which ‘shall reinforce the Office’s [i.e. OLAF] independence by 

regular monitoring of the investigative function.’ A ‘Surveillance Committee’ had earlier 

been established for this task by Article 4 of the Commission Decision 1999/352/EC, ECSC, 

Euratom of 28 April 1999 establishing the European Anti-Fraud Office.24 

 

Article 11(7) of Regulation (EC) 1073/1999 requires that the Director keeps the Supervisory 

Committee regularly informed of the Office’s activities, its investigations, the results thereof 

and the actions taken with respect to them. In application of this provision, OLAF produces a 

Monthly Report on its operational activities. 

 

The research carried out by this study reveals that the supervisory function of the Supervisory 

Committee with regard to OLAF’s investigations does not represent judicial supervision in 

the strict sense. This is because neither the composition nor the mandate of the Supervisory 

Committee involve a judicial element. 

 

Composition of the Supervisory Committee 

• The Supervisory Committee is composed of five qualified, independent outside persons 

appointed by common accord of the EP, the Council and the Commission for a three-year 

term, renewable once;  

• the members of the Supervisory Committee elect a Chair by majority vote from among 

themselves for a one-year renewable term;  

 

Powers of the Supervisory Committee 

Articles 11 and 12 of EP/Council Regulation (EC) 1073/99 establish the tasks of the 

Supervisory Committee. These tasks are: 

 

• To reinforcing the independence of OLAF in relation to any government, institution, body 

or agency; 

• To regularly monitor OLAF’s investigative role and to reinforce the independence of 

                                                 

 
24 Ibid. 
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OLAF’s Director in the exercise of the Office’s investigative powers. 

 

Evidently, these Articles do not require the Supervisory Committee to be composed of 

members – or former members – of the judiciary. Moreover, the Committee’s mandate does 

not involve a judicial function, i.e. judicial review of OLAF’s actions, but is limited only to a 

monitoring/advisory function. Moreover, there is no legal basis in the relevant provisions for 

compensation or appeal, against OLAF’s actions or omissions, before the Supervisory 

Committee. 

  

Comparison with European justice institutions  

 

The current situation with regard to the Supervisory Committee’s oversight function over 

OLAF’s investigations can be compared to the supervision mechanisms that exist in other 

European institutions in the field of criminal law, namely Europol and Eurojust. 

 

Europol 

In view of the question of whether OLAF’s Supervisory Committee functions amount to 

judicial supervision, it can be stated that its mandate and composition can be compared to 

those of the Joint Supervisory Body of Europol. 

 

Article 24(1) of Europol Convention25 specifies the mandate of the Joint Supervisory Body as 

follows: 

 

• to ensure that the rights of the individual are not violated by the storage, processing and 

utilisation of the data held by Europol; 

• to monitor the transmission of data originating from Europol. 

 

Moreover, Article 19(7) of the Europol Convention provides for an appeal procedure before 

the Joint Supervisory Body. Furthermore, Article 20(4) guarantees the right of individuals to 

appeal to the Joint Supervisory Body against decisions by Europol. 

 

Although no judicial qualification is required for membership of the Joint Supervisory Body 

of Europol, the mandate of the Joint Supervisory Body involves judicial function and can, 

therefore, be considered to represent judicial supervision of Europol’s actions. 

                                                 

 
25 OJ C 316 of 27.11.1995. Council Act of 26/07/1995. 
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Eurojust 

In view of the question of whether OLAF’s Supervisory Committee functions amount to 

judicial supervision, the Committee’s mandate and composition can also be compared with 

the mandate and composition of the Joint Supervisory Body of Eurojust. 

 

Council Decision (2002/187/JHA) of 28 February 2002 setting up Eurojust with a view to 

reinforcing the fight against serious crime,26 provides in Article 23 (1) that the composition of 

the Joint Supervisory Body shall consist of a judge, or a person holding an office giving him 

sufficient independence, appointed by each Member State. 

 

Article 23(7) of Council Decision (2002/187/JHA) of 28 February 2002 expressly provides 

for, and further guarantees, the right of appeal before the Joint Supervisory Body according to 

Article 19(8) of Council Decision (2002/187/JHA) of 28 February 2002 concerning appeals 

against decisions denying access to personal data, and Article 20(2) of Council Decision 

(2002/187/JHA) of 28 February 2002 concerning appeals against decision in connection to 

data correction. 

 

Finally, Article 23(8) of Council Decision (2002/187/JHA) of 28 February 2002 provides that 

the ‘decisions of the Joint Supervisory Body shall be final and binding on Eurojust.’ 

 

The Joint Supervisory Body is, by virtue of the provisions above, both composed of judicial 

persons and exercises judicial functions in deciding appeals and rendering decisions binding 

on Eurojust. 

 

Proposals have emerged which emphasise the enhancement of OLAF’s Supervisory 

Committee.27 These proposals, however, do not go as far as transforming the Supervisory 

Committee into a body similar to either the Joint Supervisory Body of Eurojust or that of 

Europol. Instead, these proposals assign the Supervisory Committee a quasi-judicial function 

with regard to individual safeguards and fundamental freedoms. This is reflected in the 

European Parliament Assessment of OLAF (P5-TA(2003)0551), the European Parliament 

resolution on the Commission’s Report on the evaluation of the activities of the European 

                                                 
26 OJEC/L63/Vol54/March2002. 

 

27 E.g. the Commission’s ‘Proposal for a Regulation of the European Parliament and of the Council amending 
Regulation (EC) No 1073/1999 concerning investigations conducted by the European Anti-Fraud Office 
(OLAF), COM(2004) 103 final. 2004/005 (COD). 
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Anti-Fraud Office (OLAF)28 which states in point 14 that the Parliament expects the 

Commission make legislative proposals to the effect that: 

 

• the Supervisory Committee of OLAF should in the future ensure that the OLAF’s 

investigative activities are carried out independently 

• the Supervisory Committee must be given explicit powers to ensure that the fundamental 

freedoms and rights of those affected by the investigations are protected 

• a procedure must be established to enable the parties concerned to formulate an educated 

stance on the facts of the case and to ensure that the conclusion of the investigation is  

based exclusively on conclusive evidence. 

 
This call by the Parliament is reflected in Article 11(1) of the Commission Proposal for a 

Regulation of the European Parliament and of the Council amending Regulation (EC) No 

1073/1999 concerning investigations conducted by the European Anti-Fraud Office (OLAF)29 

which provides, inter alia, that: 

 

• The Supervisory Committee shall reinforce the Office’s independence by regular 

monitoring of the implementation of the investigative function; 

• The Supervisory Committee shall ensure that individual rights are respected and shall take 

account of the need to safeguard the of the Union’s interests; and 

• The Supervisory Committee shall also deliver opinions concerning procedural guarantees 

at the request of the person concerned, and shall inform the institutions, bodies, offices or 

agencies concerned at their request. 

 

These proposals aim to expand the role of the Supervisory Committee. It is uncertain, 

however, what the status and consequences of the Supervisory Committee’s opinions would 

be. The Commission’s proposals do not clarify this important point. Nevertheless, opinions of 

OLAF’s Supervisory Committee are a measure of supervision which carry authority and 

therefore impact on OLAF’s plans for investigations. 

 

2. Reporting requirements 

 

OLAF is under an obligation to report to several institutions on a regular basis, and submits 

responses to their requests for information. The reports which OLAF produces or to which it 
                                                 
28 COM2003 154- 2002-2237(INI). 

 
29 COM (2004)104 final, 2004/0038 (CNS) Brussels 10.02.2004. 
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contributes are required by the Treaty or by secondary legislation.  In complying with its 

reporting requirement OLAF must take care not to violate rules regarding the protection of 

personal data (e.g. Article 8 of the above Regulation (EC) No 1073/1999). 

 

OLAF’s reporting requirements include: 

 

• Article 280(5) of the EC Treaty which requires the Commission to submit an annual 

report to the European Parliament and to the Council as to the measures taken to fulfil the 

requirements of that Article. Accordingly, OLAF produces an Annual Report on the 

Protection of the Financial Interests of the Communities and the Fight against Fraud. 

• Article 12(3) of Regulation 1073/199930 requires OLAF’s Director General to ‘report 

regularly to the European Parliament, the Council, the Commission and the Court of 

Auditors on the findings of investigations carried out by the Office, whilst respecting the 

confidentiality of those investigations, the legitimate rights of the persons concerned and, 

where appropriate, national provisions applicable to judicial proceedings.’ In fulfilment of 

this requirement, OLAF produces an annual report on its operational activities (OLAF’s 

report is received by COCOBU). 

• Other reporting obligations are linked to the Commission’s Strategic Planning and 

Programming cycle (SPP), and include the Director General’s Annual Activity Report 

and the half-yearly review of the implementation of OLAF’s Annual Management Plan. 

 

OLAF’s reports to the European Parliament: the Budgetary Control Committee 

The EC Treaty provides that the European Parliament has political oversight of the 

Commission. Within this framework, COCOBU carries out both the discharge (established 

by Article 276(2)) and scrutiny functions. 

 

In exercising these functions, COCOBU does not, however, represent a judicial organ but is 

responsible for matters relating to the protection of the Community’s financial interests in 

general. At the request of COCOBU, OLAF’s Director General attends meetings of the 

Committee and gives oral progress reports on specific cases. These reports are presented in 

closed sessions. The European Parliament can also submit written questions to the 

Commission. OLAF must prepare the replies to questions that touch upon its areas of 

responsibility. 

 

                                                 

 
30 OJEC/ L136/Vol.42/May1999. 
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The study concludes, therefore, that the supervisory function of COCOBU does not represent 

a judicial function in respect of OLAF’s investigative accountability. 

 

OLAF’s reports to the European Court of Auditors 

EC Treaty Article 248(2) defines the tasks of the Court of Auditors as examining whether 

Community revenues and expenditures have been incurred in a lawful and regular manner, 

and whether the financial management has been sound. 

 

Article 248 establishes the Court’s power to the effect that: 

 

‘[…] 2. The Court of Auditors shall examine whether all revenue has been received and 
all expenditure incurred in a lawful and regular manner and whether the financial 
management has been sound. In doing so, it shall report in particular on any cases of 
irregularity. 
3. The other institutions of the Community . . . shall forward to the Court of Auditors, at 
its request, any document or information necessary to carry out its task.’ 

 

Accordingly, OLAF is required to report to the European Court of Auditors. However, these 

report are not with regard to the investigations carried out by OLAF, but resent accountability 

with regard to budget and expenditure matter. 

 

3. Complaints and judicial review 

Judicial review by European Court of Justice 

 

The European Court of Justice and the Court of First Instance review the legality of acts and 

failures to act of the Commission (OLAF), in conformity with the following articles of the 

EC Treaty: 

 

 

Actions for annulment (Article 230) can be brought for annulment of acts of the Council, 

Commission, European Parliament or the European Central Bank, provided that they have 

binding legal effect. Acts for annulment can be initiated by a Member State, the Council, the 

Commission, the European Parliament, the Court of Auditors or the ECB. Acts for annulment 

can be initiated by EU natural or legal persons provided that they refer to acts affecting their 

legitimate interests and that the legal instrument under attack is addressed to them personally 

or has a direct individual effect on them. Such an action may be based on allegations of ultra 

vires, violation of essential procedural requirements, infringement of the Treaties or 

secondary legislation, or abuse of discretionary powers. Thus, any act by OLAF based on the 
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instruments that regulate its functioning (e.g. Regulation 1073/99, Commission Decision 

1999/352, and Regulation 2185/96) could be challenged under this Article. 

 

It is not clear and indeed questionable whether an act of OLAF, including its conclusions in a 

case, could be challenged under Article 230, as they do not have a binding legal effect.  

 

Complaints for failure to act (Article 232) can be brought against the Commission (and 

other European institutions) for failure to take an action required of it by the Treaty. They can 

be brought by the Member States or other EU institutions or by a citizen or firm, for failure to 

take a decision within the prescribed time limits. This Article could theoretically be invoked 

against the Commission for failure to fulfil the requirements of Article 280 (i.e. to organise 

close and regular cooperation with the Member States and to submit an annual report to the 

European Parliament and the Council). Since the Commission has delegated the powers of 

investigation conferred on the Commission to OLAF, an action based on Article 232 could be 

brought against the Commission for OLAF’s failure to execute those powers. In this respect, 

such an action may constitute genuine judicial supervision of OLAF’s investigative activity.  

 

Actions for damages can be brought for non-contractual liability of the Community (Article 

288). They can be brought by EU citizens, EU firms or Member States that have sustained 

damages as a result of a fault of staff of Community institutions. Thus, a citizen or firm 

could, in theory, invoke this Article for damages suffered as a result of OLAF’s improper 

execution of its investigation tasks. Nevertheless, this type of cases does not fall within the 

strictu sensu meaning of judicial review for OLAF’s investigative activity. 

 

Staff members of Community organs can bring actions for matters arising from the 

employment relationship to the European courts (Article 236). This Article could be relied 

upon by any staff member (i.e. an interested person according to Article 4 of the Commission 

Decision 1999/396) alleging that OLAF has improperly conducted an internal investigation 

against them, the conclusions of which were the basis for disciplinary proceedings. This 

article therefore represents a measure of genuine judicial supervision on OLAF’s 

investigations which, however, is by its scope limited only to persons who are members of 

staff of the EU institutions. 

 

Moreover, Article 90a of the Staff Regulations provides that any person to whom those 

Regulations apply may submit a request to the Director General of OLAF, within the 
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meaning of Article 90(1), that he takes a decision in connection with an OLAF investigation. 

It also provides that any person may submit a complaint within the meaning of Article 90(2) 

against an act adversely affecting them in connection with an OLAF investigation. This must 

be done in accordance with Article 90(2) of the Staff Regulations, which would require 

OLAF’s Director General to decide on the matter within four months from the date on which 

the complaint was lodged. This decision may be appealed to before the European Courts. 

These provisions represent measures of genuine judicial supervision of OLAF’s 

investigations but they are limited to cases involving members of staff of the EU institutions. 

 

Opinions of the European Ombudsman 

The Ombudsman is authorised to receive complaints from any citizen of the Union or any 

natural or legal person residing or having its registered office in a Member State. Such 

complaints may allege instances of maladministration concerning the activities of  

Community institutions or bodies other than the European Courts. The Ombudsman conducts 

inquiries, based on such complaints or on his own initiative, following which he is to issue an 

opinion as to whether maladministration has occurred. Where a complaint raises the 

possibility that an instance of maladministration has occurred, the Ombudsman refers the 

matter to the institution concerned requesting their view on the matter. This must be provided 

within three months. The Ombudsman then issues a report, in which he may make a ‘critical 

remark’ if he believes that an instance of maladministration has occurred. The report is 

forwarded to the European Parliament and to the institution concerned. 

 

The European Parliament has adopted regulations and general conditions governing the 

performance of the Ombudsman’s duties.31 Article 3 authorises the Ombudsman to conduct 

all necessary enquiries in order to clarify whether maladministration has occurred. 

Community institutions and bodies are obliged to supply the Ombudsman with any 

information that he has requested of them and give him access to the files concerned. They 

may refuse only on duly substantiated grounds of confidentiality.  

 

OLAF’s investigative activity may therefore be questioned before the European Ombudsman 

who will send any complaints concerning OLAF directly to the Office. The Ombudsman will  

request OLAF’s view on the complaint. The opinion issued by the Ombudsman could be 

regarded as a form of review of OLAF’s investigation, albeit not strictly judicial.  

                                                 
31 Decision of the European Parliament 94/262/ECSC, EC, Euratom on the regulations and general 

 
conditions governing the performance of the Ombudsman’s duties, OJ L 113, 4.5.1994, p. 15. 
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II. JUDICIAL SUPERVISION IN SOME MEMBER STATES 

 

Audit institutions in Member States discern a wide range of differences pertaining to their 

composition and functioning, their structural organisation and working methods.   However, 

taking into consideration the mode of their establishment, their relations with other organs of 

the state, the character of their authority, and their decision-making mechanisms, the 

Supreme Audit Institutions (SAI) within the European Union can be classified into three 

types as follows32:  

 

(a) ‘Courts’ with a judicial function not only involved in audit, but also (at least as one of 

their functions) adjudicate cases of operations, performed by individuals who are 

personally accountable for the appropriate use of public resources, grant compensations, 

impose penalties, etc. These are collegiate bodies incorporating judges (except in the case 

of Belgium) and at times following court procedures, independent of the parliaments and 

governments of their respective countries, though co-operating with both. They exist in 

Belgium, France, Greece, Italy, Portugal and Spain.  

(b) ‘Collegiate’ structures organised as courts but with no judicial function. Acting under 

mandates of the constitutions of their countries, they incorporate members with the status 

of judges, are headed by a president, authorised to play a greater role as compared to the 

courts. These bodies perform audits, which imply that they must be independent of their 

governments; their independence of parliament is only partial (this does not impair their 

audit functions, especially as their parliamentary authorisations are of a general nature). 

They exist in Germany and the Netherlands.  

(c) ‘Audit offices’ as head organs of the state, established on the basis of the constitution or 

other law, subordinate to their parliaments, or at least supporting parliamentary activity. 

Usually they are single-member organs, at times with collegial aspects. They exist in 

Austria, Denmark, Finland, Ireland and the United Kingdom. Luxembourg and Sweden
 
 

                                                

have collegiate audit offices. 

 

In order to demonstrate the trend to introduce guarantees of independence for national audit 

institutions, one can refer to the following national examples: 
 

 

32 See Jacek Mazur, LEGAL STATUS OF THE SUPREME AUDIT INSTITUTION: APPLICATION OF 
INTERNATIONAL STANDARDS VS. NATIONAL TRADITIONS, publication of the  SUPREME 
CHAMBER OF CONTROL (POLAND) quoting J. Magnet, ‘Classification des institutions supérieures de 
contrôle financier’, Revue Française de Finances Publiques, No 36, 1991. 
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• The Netherlands Court of Audit (Algemene Rekenkamer) and the Supreme Chamber of 

Control  (Najwyższa Izba Kontroli, NIK) in Poland are both Supreme Audit Institutions. 

The establishment of these institutions is provided for in the national constitutions 

(Chapter 4, Articles 76-78 of the Constitution of the Kingdom of the Netherlands, and 

Chapter 9 of the Constitution of the Republic of Poland entitled Organs of State Control 

and for Defence of Rights); 

• The Netherlands Court of Audit and the Supreme Chamber of Control  are both granted 

constitutional independence from the executive, judicial and legislative state functions; 

• However, the Netherlands Court of Audit and the Supreme Chamber of Control both enjoy 

a close relationship with the Lower Houses of Parliament (i.e. the Second Chamber, 

Tweede Kamer in the Netherlands and the Lower House, Sejm, in Poland). Both the 

Tweede Kamer and the Sejm exercise certain powers over these audit institutions: 

(a) The Parliament plays a greater role in the appointment/election of the members of the 

audit institutions. For example, in Poland the Sejm, with the Senate’s consent, appoints 

the President of the SCC. The Marshal (Speaker) of the Sejm appoints and dismisses 

the SCC’s Vice-Presidents on the request of the SCC’s President. The Marshal also 

appoints members of the Council of the SCC. The Sejm has exclusive right to audit the 

SCC’s budget.  

(b) The Netherlands Court of Audit and the SCC come under the direct supervision of the 

Lower House of the States General. Section 95 of the Government Accounts Act (the 

Netherlands) provides that the Court of Audit shall bring its audit reports to the  

attention of the Lower House and of the States General. By 1 April each year the Court 

of Audit shall submit to the Lower House and to the States General a report on its 

activities in the preceding year. 

 

The SCC’ s co-operation with the Sejm has several aspects: 

• The SCC undertakes audits on order of the Sejm or its bodies;  

• The SCC submits to the Sejm:  

(i) analysis of the execution of the state budget and the monetary policy 

guidelines,  

(ii) opinion on the budget validation for the government,  

(iii) information on audit results, recommendations and pronouncements,  

(iv) annual activity report.  
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In Denmark, the independence of the National Audit Office is ensured through its 

subordination to the Folketing (the Parliament). The Speaker of the Parliament 

appoints and dismisses the Head of the National Audit Office. 

The situation in Austria is comparable to that in the Netherlands and Poland where the 

constitution subordinates the Austria Court of Audit to the Nationalrat (the National 

Council) which is a chamber of the Austrian bicameral Legislative Assembly.  

It is noteworthy that the powers of some national institutions, e.g. SCC, are limited to 

investigations concerning an audit case. When suspicion arises and prosecution is required, 

the case is handed over to the prosecution service.  

 

Judicial Supervision of OLAF and European Institutions 

OLAF falls under several supervisory mechanisms. These include a) the Supervisory 

Committee, b) reporting requirements and, c) judicial review of OLAF’s actions.  

 

Supervision under the Supervisory Committee does not represent judicial review because the 

Committee is not constituted of members of the judiciary nor does it exercise a judicial 

function. However, genuine judicial supervision exists in other European institutions in the 

area of criminal law. This is the case with Eurojust, where the Joint Supervisory Body is 

composed of judicial members and exercises judicial functions (delivering final decisions on 

Appeals). The proposal for strengthening OLAF’s Supervisory Committee does not go as far 

as its transformation into a body with similar powers and composition as those of the Joint 

Supervisory Body of Eurojust. Instead, at best OLAF’s Supervisory Committee may become, 

if these proposals are adopted, a quasi-judicial body with the power to deliver opinions on 

matters relating to the protection of fundamental rights in the context of OLAF’s 

investigations. 

 

Other mechanisms for review of OLAF’s decisions can be found in the provisions on 

remedies before the European Courts. Some of these, such as actions for damages under 

Article 288, provide ground for a judicial action. However, such action does not fall within 

the meaning of judicial supervision for OLAF’s investigative activity. Actions can also be 

brought against OLAF on the basis of provisions of Staff Regulations. Such actions may be 

considered genuine judicial supervision of OLAF’s investigations. However, only staff 

members are able to avail themselves of these procedures. Other provisions, such as 

complaints for failure to act under Article 232, may be used by EU citizens are may be 
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considered to constitute an indirect method of judicial supervision over OLAF’s activity.  

 

The lack of direct mechanisms of judicial supervision and the reluctance shown so far for the 

use of existing mechanisms creates a gap in OLAF’s regulation. An important component for 

enhancing OLAF’s efficiency could be achieved through the introduction of judicial powers 

for OLAF’s Supervisory Committee. This would imply that the requirements for membership 

of the Supervisory Committee must be reviewed. The Supervisory Body of Eurojust may be 

considered a model in this regard. 
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ISSUE 4: PROTECTING WITNESSES AND ACCUSED OLAF’S INVESTIGATIONS 

 
A close examination of the current framework for the protection of rights in connection with 

OLAF’s investigations demonstrates the adequacy of the legal framework at the time that  

OLAF was established. It is also evident that it must now be substantially enhanced to ensure 

efficient functioning of OLAF. Improvements refer to a comprehensive, rather than the 

current fragmented, regulation and to coherence and consistency with the general protection 

of rights as are now increasingly introduced in the area of EU criminal law. 

 

THE SIGNIFICANCE OF PROTECTION OF RIGHTS IN OLAF INVESTIGATIONS 

 

In the light of its vital task to combat fraud, corruption and any illegal activity affecting the 

financial interests of the European Community, OLAF enjoys and exercises extensive 

investigative powers. OLAF’s investigative powers include: 

 

• ‘immediate and unannounced access to any information held by the institutions, bodies, 

offices or agencies, and to their premises’ in the course of OLAF investigations, 33 

• the power to carry out similar on-the-spot inspections at the premises of economic 

operators,34 

• the power to access and obtain any information held in any form relating to irregularities; 

• assuming custody of any documents of data obtained in the course of investigations. 

 

OLAF’s investigations are likely to lead to criminal or administrative proceedings.35  

Moreover, its findings – OLAF reports – constitute admissible evidence in administrative and 

judicial proceedings.36 Suspects and witness in these investigations must therefore be ensured 

a degree of legal protection and guarantees reflecting full respect for their human rights and 

                                                 
33 Article 4(2) of Regulation (EC) No 1073/1999. 
34 Article 4(3) of Regulation (EC) No 1073/1999. 
35 Article 1(3) of Regulation (EC) No 1073/1999 provides that OLAF shall conduct investigations for the 
purposes of  ‘investigating … serious matters relating to the discharge of professional duties such as to 
constitute a dereliction of the obligations of officials and other servants of the Communities liable to result in 
disciplinary or, as the case may be, criminal proceedings.’ Article 2 of the above Regulation concern 
‘Administrative Investigations’.  

 

36 This study, however, investigates the protection of rights in OLAF’s investigations in general and without 
necessarily distinguishing between investigations leading to criminal from those leading to administrative 
proceedings. For the concept and a detailed discussion of ‘administrative human rights’ see, Klara Kanski, 
‘Towards Administrative Human Rights in the EU. Impact of the Charter of Fundamental Rights’, European 
Law Journal, Vol. 10, No. 3, pp. 196-326. 
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fundamental freedom envisaged in Recital 10 of the OLAF Regulation (EC) No 1073/1999.37  

 

THE SCOPE OF THE RIGHTS PROTECTED 

 

The current legal framework imposes certain duties to be observed by OLAF in conducting 

its investigative task. These duties correlate to rights including the following: 

 

a. The right to be informed of the exact nature of the allegation; 

b. The right to be offered the opportunity to comment on the allegation; 

c. The right to confidentiality of data obtained during investigations. 

 

It must be noted that these rights are intended to apply to all persons involved or affected by 

OLAF’s investigations, including suspects, the accused and witnesses. 

 

LEGAL BASIS 

 

Recital 10 of the OLAF Regulation (EC) No 1073/1999 provides that OLAF’s investigations: 

 

• must be conducted with full respect for human rights and fundamental freedoms, 

• must respect in particular the principle of fairness,  

• must respect the right of persons to express their views on the facts concerning them, and 

• must respect the principle that the conclusions of an investigation may be based solely on 

elements which have evidential value.  

 

In addition, Article 8 of the above Regulation (EC) No 1073/1999) provides for the following 

obligations: 

 

‘1. Information obtained in the course of external investigations, in whatever form, 
shall be protected by the relevant provisions. 
 
2. Information forwarded or obtained in the course of internal investigations, in 
whatever form, shall be subject to professional secrecy and shall enjoy the protection 
given to by the provisions applicable to the institutions of the European Communities.  
 
3. Such information may not be communicated to persons other than those with the 
institutions of the European Communities or in the Member States whose function 
requires them to know, nor may it be used for purposes other than to prevent fraud, 

                                                 

 
37 OJEC/ L136/Vol.42/May1999. 
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corruption or other illegal activity. 
 
4. The Director [of OLAF] shall ensure that the Office’s [OLAF] employees and the 
other persons acting under its authority observe the Community and national 
provisions on the protection of personal data, in particular those provided for in 
Directive 95/46/EC of the European Parliament and of the Council of 24 October 
1995 on the protection on the free movement of such data. 
The Director of the Office and the members of the Supervisory Committee [of OLAF] 
referred to in Article 11 shall ensure that this Article and Articles 286 and 287 of the 
Treaty are applied.’ 

 

Article 8 above is particularly relevant to the transmission of information between OLAF and 

other EU institutions, namely the Supervisory Committee (under Article 11 of the Regulation 

(EC) No 1073/1999), the European Parliament, the Council, the Commission and the Court of 

Auditors (under Article 12 of Regulation (EC) No 1073/1999). 

 

Confidentiality of OLAF reports 

 

OLAF’s reports to the European Parliament (COCOBU) concerning its investigations under 

Article 11 (of the Regulation (EC) No 1073/1999) are classified as confidential documents. 

The COCOBU Handbook 2004 provides two distinct procedures for examination of 

confidential documents by the committee.38 

 

The first procedure is provided for in Annex 3 to the Framework Agreement between the 

Commission and the Parliament.39 This Framework Agreement requires the Parliament to put 

in place a secure archive system for documents classified as confidential and a secure reading 

room in which they can be consulted in accordance with the rules governing their 

transmission. 

 

The second procedure is provided for in the Annex VII to the Rules of Procedure of the 

European Parliament (Section A).40 Article 1 of Annex VII provides that the term confidential 

documents applies to documents within the meaning Article 4 of Regulation 1049/2001.41 

                                                 
38 COCOBU (European Parliament), Handbook 2004 for New Members of the Committee on Budgetary Control, 
p. 11-12. 
39 See Minutes of the EP Plenary Session sitting of 5 July 2000. 
40 http://www2.europarl.eu.int/omk/sipade2?PUBREF=-//EP//TEXT+RULES-EP+20040720+ANN-
07+DOC+XML+V0//EN&HNAV=Y 
41 The Article provides:  

1. The institutions shall refuse access to a document where disclosure would undermine the protection 
of: —the public interest as regards:— public security;— defence and military matters, 
— international relations, — the financial, monetary or economic policy of the Community or a 
Member State; 
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Any discussion concerning or involving documents within the meaning of Article 4 takes 

place in camera and may be attended exclusively by members of the committee and by 

officials and experts whose presence is strictly necessary. 

 

COCOBU’s Handbook also provides that, OLAF, when forwarding confidential documents, 

insists on the application of the second procedure, i.e. based on Annex VII.42 

 

There is no doubt that the confidential information communicated by OLAF to COCOBU 

falls under the meaning of Article 8 of Regulation (EC) 1073/1999 and must, therefore, enjoy 

the protection provided by that Article. However, in the absence of specific provisions 

governing the choice of procedure to be followed by COCOBU in classifying confidential 

information received from OLAF, there seems to be no legal support for OLAF’s persistence 

that COCOBU classifies its report under Annex VII. OLAF’s position would be justifiable if  

a secure archive system and a secure reading room as required by the Framework Agreement 

had not yet been materialized. 

 

Article 4(1) of Regulation (EC) 1073/1999 provides for a ‘decision’ to be adopted by an 

institution, body, office or agency of the community laying out the procedures in accordance 

                                                                                                                                                        
(b) privacy and the integrity of the individual, in particular in accordance with Community legislation 
regarding the protection of personal data. 
2. The institutions shall refuse access to a document where disclosure would undermine the protection 
of: 
— commercial interests of a natural or legal person, including intellectual property;— court 
proceedings and legal advice; — the purpose of inspections, investigations and audits, unless there is 
an overriding public interest in disclosure. 
3. Access to a document, drawn up by an institution for internal use or received by an institution, which 
relates to a matter where the decision has not been taken by the institution, shall be refused if disclosure 
of the document would seriously undermine the institution's decision-making process, unless there is an 
overriding public interest in disclosure. 
Access to a document containing opinions for internal use as part of deliberations and preliminary 
consultations within the institution concerned shall be refused even after the decision has been taken if 
disclosure of the document would seriously undermine the institution's decision-making process, unless 
there is an overriding public interest in disclosure. 
4. As regards third-party documents, the institution shall consult the third party with a view to 
assessing whether an exception in paragraph 1 or 2 is applicable, unless it is clear that the document 
shall or shall not be disclosed. 
5. A Member State may request the institution not to disclose a document originating from that 
Member State 
without its prior agreement. 
6. If only parts of the requested document are covered by any of the exceptions, the remaining parts of 
the document shall be released. 
7. The exceptions as laid down in paragraphs 1 to 3 shall only apply for the period during which 
protection is justified on the basis of the content of the document. The exceptions may apply for a 
maximum period of 30 years. In the case of documents covered by the exceptions relating to privacy or 
commercial interests and in the case of sensitive documents, the exceptions may, if necessary, continue 
to apply after this period. 

 

42 COCOBU (European Parliament), Handbook 2004 for New Members of the Committee on Budgetary Control, 
p. 11 
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with which internal investigations may be carried out by OLAF. 

 

Article 4(6)(b) of the Regulation states that the decision setting out the procedures to be 

observed by OLAF in compliance with Article 4(1) must guarantee the rights of persons 

concerned in internal investigations.  

 

‘Model Decision’ 

In accordance with this Article, a ‘Model Decision’ was annexed to the Interinstitutional 

Agreement of May 25 1999 between the European Parliament, the Council of the European 

Union and the Commission of the European Communities 43  to be adopted by an institution, 

body, office or agency of the Community in fulfilment of that Article.   

 

Article 4 of the ‘Model Decision’ provides to the effect that: 

  

- in internal investigations, where the possible implication of a member, manager, 

official or servant emerges, the interested party shall be informed rapidly as long as 

this would not be harmful to the investigation;  

- in any event, conclusions referring by name to a member, manager, official or servant 

of (the institution, body, office or agency) may not be drawn once the investigation 

has been completed without the interested party having been enabled to express his 

views on all the facts which concern him; 

- in cases necessitating the maintenance of absolute secrecy for the purpose of 

investigation and requiring the use of investigative procedures falling within the remit 

of a national judicial authority, compliance with the obligation to invite the member, 

manager, official or servant of (the institution, body, office or agency) to give their 

view may be deferred in agreement with the President or Secretary-General  

respectively. 

 

 

The Protection of witnesses in OLAF’s investigations 

 

Witnesses are not singled out for protection in the legal framework of OLAF. The assumption 

seems to be, therefore, that the general protection that this framework guarantees to all 

                                                 

 

43 Interinstitutional Agreement of 25 May 1999 between the European Parliament, the Council of the European 
Union and the Commission of the European Communities concerning internal investigations by the European 
Anti-Fraud Office (OLAF). OJEC L 136/Vol. 42/1999. 
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persons involved in OLAF’s investigations also applies to witnesses.  

 

OLAF’s Manual distinguishes between four categories of persons, depending on the status of 

the person (whether an official of the Community or not) and the anonymous identity of the 

person: 

 

Informants: an informant is a person who is not a servant of a Community organ, who seeks 

to disclose to OLAF information concerning a matter within the Office’s legal competence. 

An informant also seeks to ensure that disclosure of their identity is withheld. There are no 

express provisions in OLAF’s legal framework exclusively relevant to informants; any 

stipulation on this category of persons derives from OLAF’s Manual. The Manual reflects the 

Office’s practice in dealing with this category of persons.  

 

Generally, there appears to be no obligation on persons to come forward with information as 

to irregularities falling within the legal competence of OLAF. However, when OLAF is 

contacted by an informant, the relationship between OLAF and the informant is regulated by 

the law of the Member State involved in the case. The latter often requires disclosure, 

establishes how an informant is to be treated and generally prohibits payments to informants. 

The rights of informants and the degree of legal protection that they enjoy is, therefore, 

dependent upon the jurisdiction of the Member State concerned. In view of the absence of a  

harmonised application of standards in criminal proceedings throughout the EU, particularly 

in the area of criminal evidence and criminal procedure, it is safe to expect that the treatment 

of informants would be far from uniform across Member States. Failure on the part of OLAF 

to take account of the relevant rules may, therefore, eventually prejudice national enquiries 

and criminal proceedings. 

 

With respect to the rights of informants, OLAF’s practice includes:   

(a) Giving no guarantee or promise as to the treatment that the informant will receive 

from the national authorities; 

(b) Giving no guarantee as to anonymity when information is passed to national judicial 

or prosecution authorities; 

(c) Offering no reward to the informant; 

(d) OLAF does not compromise the identity of the informant. 

 

Whistleblowers: are servants of a Community organ. In contrast to informants, 
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whistleblowers are under an obligation to inform OLAF of suspected irregularities, fraud or 

other matter falling within the legal competence of OLAF. 

 

Legal Basis of the obligation to inform (whistleblowers) 

 

The legal basis of the obligation of members of staff of a Community institution, body, office 

or agency to inform OLAF lies with Regulation (EC) 1073/99 and Staff Regulations44.   

 

Article 22a of the Staff Regulations provides to the effect that: 

 

1. Any official who, in the course of or in connection with the performance of his duties, 

becomes aware of facts which give rise to a presumption of the existence of possible illegal 

activity, including fraud or corruption, detrimental to the interests of the Communities, or of 

conduct relating to the discharge of professional duties which may constitute a serious failure 

to comply with the obligations of officials of the Communities shall without delay inform 

either his immediate superior or his Director General or, if he considers it useful, the 

Secretary-General, or the persons in equivalent positions, or the European Anti-Fraud Office 

(OLAF) direct. Information mentioned in the first subparagraph shall be given in writing. 

 

This paragraph shall also apply in the event of serious failure to comply with a similar 

obligation on the part of a Member of an institution or any other person in the service of or 

carrying out work for an institution. 

 

2. Any official receiving the information referred to in paragraph 1 shall without delay 

transmit to OLAF any evidence of which he is aware from which the existence of the 

irregularities referred to in paragraph 1 may be presumed. 

 

3. An official shall not suffer any prejudicial effects on the part of the institution as a result of 

having communicated the information referred to in paragraphs 1 and 2, provided that he 

acted reasonably and honestly. 

 

4. Paragraphs 1 to 3 shall not apply to documents, deeds, reports, notes or information in any 

form whatsoever held for the purposes of, or created or disclosed to the official in the course 

of, proceedings in legal cases, whether pending or closed. 

                                                 

 
44 http://europa.eu.int/comm/dgs/personnel_administration/statut/tocen100.pdf 
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The scope of this article is worth comparing to that of Article 4(6)(a) of Regulation 1073/99 

which provides that a decision adopted by each institution, body, office or agency (in 

accordance with Article 4(1) of the same Regulation discussed above) that such a decision 

shall in particular include rules concerning:  

 

(a) a duty on the part of members, officials, and other servants of the institutions and bodies, 

and managers, officials and servants of offices and agencies, to cooperate with and supply 

information to the Office’s servants.’ 

  

Clearly, Article 4(6)(b) of Regulation (EC) 1073/1999 is broader in scope than that of Article 

22(a) of the Staff Regulation in two ways: 

 

Firstly, Article 4(6)(b) of Regulation (EC) 1073/1999 includes members in addition to other 

categories of staff. This is crucial as the provision of the Article extends the obligation to 

cooperate with and supply OLAF with information to members of any institution, body, 

office or agency who is not official. Thus, since Staff Regulations are not considered to apply 

to Members of the European Parliament -as they are not ‘servants’ of that institution- MEPs 

are therefore not covered by Article 22(a) of the Staff Regulations. However, it could be 

argued that an obligation to inform OLAF exists for MEPs under Article 4(6)(b) of 

Regulation (EC) 1073/1999.  

 

Secondly, Article 4(6)(b) of Regulation (EC) 1073/1999 establishes a duty to cooperate with 

OLAF in addition to the duty to supply information. Article 22(a) only requires those covered 

by it to transmit and supply information to OLAF. 

 

Article 22b of the Staff Regulations provides: 

 

1. An official who further discloses information as defined in Article 22a to the President of 

the Commission or of the Court of Auditors or of the Council or of the European Parliament, 

or to the European Ombudsman, shall not suffer any prejudicial effects on the part of the 

institution to which he belongs provided that both of the following conditions are met: 

 

(a) the official honestly and reasonably believes that the information disclosed, and any 

allegation contained in it, are substantially true; and 
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(b) the official has previously disclosed the same information to OLAF or to his own 

institution and has allowed the OLAF or that institution the period of time set by the Office or 

the institution, given the complexity of the case, to take appropriate action. The official shall 

be duly informed of that period of time within 60 days.  

 

2. The period referred to in paragraph 1 shall not apply where the official can demonstrate 

that it is unreasonable having regard to all the circumstances of the case.  

 

3. Paragraphs 1 and 2 shall not apply to documents, deeds, reports, notes or information in 

any form whatsoever held for the purposes of, or created or disclosed to the official in the 

course of, proceedings in legal cases, whether pending or closed.’ 

 

Article 2 of the Model Decision annexed to the Interinstitutional Agreement of 25 May 1999, 

which has been adopted by Community organs, establishes the obligation of any official or 

servant of a Community organ to inform OLAF.45 Furthermore, it ensures these official or 

servants against adverse treatment by providing that: 

 

‘Managers, officials or servants of (the institution, body, office or agency) must in no 
way suffer inequitable or discriminatory treatment as a result of having communicated 
the information referred to in the first and second paragraphs.’ 
 

 

The legal provisions relating to whistleblowers acting within the defined limits accord them 

with protection against adverse consequences of their institutions. Upon receipt of 

information form whistleblowers OLAF informs the person from whom information is 

received in writing about his rights and obligations pursuant to the provisions described 

above. 

 

Information received from informants and whistleblowers may be oral or in written form. In 

case of information received orally, a Record of Information will be created by OLAF before 

                                                 
45 It provides:  ‘Any official or servant of who becomes aware of evidence which gives rise to a presumption of 
the existence of possible cases of fraud, corruption or any other illegal activity detrimental to the interests of the 
Communities, or of serious situations relating to the discharge of professional duties which may constitute a 
failure to comply with the obligations of officials or servants of the Communities liable to result in disciplinary 
or, in appropriate cases, criminal proceedings, or a failure to comply with the analogous obligations of the 
members, managers or members of staff not subject to the Staff Regulations, shall inform without delay his 
Head of Service or Director General or, if he considers it useful, his Secretary-General or the Office direct.’ 
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Assessment of the case begins. If the information is communicated in a written form, such 

communication will be kept in OLAF’s Archives. 

 

In addition to respecting the constitutional traditions of Member States, OLAF must respect 

the ECHR, the Community rules on data protection (Directive 95/46/EC) and the national law 

of the Member State concerned.  The Union is founded on principles of respect for individual 

rights and freedoms. Article 6 of the Treaty on European Union (TEU) provides that the 

Union shall respect fundamental rights, as guaranteed by the European Convention for the 

Protection of Human Rights and Fundamental Freedoms (ECHR) and as they result from the 

constitutional traditions common to Member States. This general obligation received further 

detailed treatment in specialised instruments adopted or proposed by the Union. 

 

Article 6 of the ECHR 

 

‘1. In the determination of his civil rights and obligations or of any criminal charge 
against him, everyone is entitled to a fair and public hearing within a reasonable time 
by an independent and impartial tribunal established by law. Judgment shall be 
pronounced publicly by the press and public may be excluded from all or part of the 
trial in the interest of morals, public order or national security in a democratic society, 
where the interests of juveniles or the protection of the private life of the parties so 
require, or the extent strictly necessary in the opinion of the court in special 
circumstances where publicity would prejudice the interests of justice. 
2. Everyone charged with a criminal offence shall be presumed innocent until proved 
guilty according to law. 
3. Everyone charged with a criminal offence has the following minimum rights: 

(a) to be informed promptly, in a language which he understands and in detail, 
of the nature and cause of the accusation against him; 
(b) to have adequate time and the facilities for the preparation of his defence; 
(c) to defend himself in person or through legal assistance of his own choosing 
or, if he has not sufficient means to pay for legal assistance, to be given it free 
when the interests of justice so require; 
(d) to examine or have examined witnesses against him and to obtain the 
attendance and examination of witnesses on his behalf under the same 
conditions as witnesses against him; 
(e) to have the free assistance of an interpreter if he cannot understand or 
speak the language used in court.’ 

 

Witnesses: A witness is an individual who is not an interested party and who provides 

information concerning a matter within the legal competence of OLAF either in respect of a 

situation which has already occurred or which is ongoing. Witnesses do not request or require 

anonymity. 

 

 
Anonymous sources: Sometimes, however, OLAF receives information from anonymous 
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sources. The anonymity of the sender does not invalidate the need to verify the accuracy of 

the information provided. Information from anonymous sources is to be assessed according to 

the same standard as any other information received. However, it requires particular attention 

as to whether the information provided can be verified from other sources. For this reason, it 

is important to emphasise on the Assessment of Initial Information form that the initial 

information came from an anonymous source. 

 

It is clear from the provisions analysed above that the current legal framework is 

unsatisfactory with regard to safeguards for witnesses in general. One dissatisfactory aspect is 

reflected in the inequality in the legal framework for some categories of witnesses more than 

others. Even though not concretely specified, the protection against adverse consequences of 

their institutions ensured for whistleblowers, for example, is not enjoyed by other categories, 

namely informants. 

 

Moreover, the legal framework and OLAF’s practice generally refer to witness testifying or 

providing information in favour of OLAF’s investigations. There is, however, no mention of 

similar rights for the accused to have witnesses or for their safeguards. 

 

Additionally, the rights of witnesses fall under the general right to fairness in gathering and 

handling evidence and it actually covers many rights and many aspects of the proceedings. 

These will cover, inter alia, the right to silence, the right to have witnesses heard, the 

problem of anonymous witnesses, the right to disclosure of exculpatory evidence, how the 

presumption of innocence is to be understood (whether there are circumstances where the 

burden of proof may be reversed) and many other aspects of the law of evidence. 

 

PROPOSAL AND AMENDMENTS 

 

More recent initiatives by the Commission reflect the strongly felt need to strengthen the 

protection of the accused in criminal proceedings. This need becomes more acute in view of 

the widening gap between EU measures designed to facilitate prosecutions and investigations 

across the EU, and the lack of instruments to safeguard the rights of those subject to such 

investigations and prosecutions. 

 

In consequence of this the European Commission initiated proposals to develop a framework 

decision on procedural safeguards for suspects and defendants in criminal proceedings 
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throughout the EU (COM 2004/328), and to amend Regulation (EC) 1073/1999 (COM 

(2004) 103) notably by insertion of a new Article 7a.  

 

Proposed COUNCIL FRAMEWORK DECISION on certain procedural rights in 

criminal proceedings throughout the European Union 

 

The aim of the Commission’s draft decision on procedural rights in criminal proceedings 

throughout the EU is to set common minimum standards which would facilitate the 

application of the principle of mutual recognition. Member States, which are all signatories to 

the European Convention on Human Rights, have diverging applications of the Convention.      

 

While the idea of setting common standards is a welcome one, the Commission’s draft  

decision, however, states that its provisions ‘do not impose obligations on Member States that 

go further than the ECHR’. The proposal is not comprehensive with regard to the defence 

rights guaranteed in the ECHR, but limited to the following rights: 

 

(a) access to legal advice, both before the trial and at trial, 

(b) access to free interpretation and translation,  

(c) ensuring that persons who are not capable of understanding or following the proceedings 

receive appropriate attention, 

(d) the right to communicate, inter alia, with consular authorities in the case of foreign 

suspects, and 

(e) notifying suspected persons of their rights (by giving them a written ‘Letter of Rights’). 

 

Proposed amendment to Regulation (EC) No 1073/1999 (COM (2004) 103) 

 

The rights protected under the current legal framework of OLAF or would be protected under 

the proposed amendment to Regulation 1073/1999 are: 

 

(a) the right to be informed 

(b) the opportunity to comment 

(c) the right to be assisted by a person of choice 

(d) the privilege against self incrimination 

(e) a list of rights 

(f) record of interview and access granted to interviewee   
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These rights, notably, do not include certain rights essential to safeguard the rights of defence 

in criminal proceedings. These include the right to representation, the right to legal aid, not 

included, and the right to translation. Some of the safeguards contained in the Commission’s 

proposal on procedural safeguards discussed above are not included in the proposal for 

amending Regulation (EC) No.1073/1999. An example of these rights is the rights to 

interpretation/translation services for suspects. 

 

Moreover, the proposed amendment creates inequality between suspect and defendants across 

the EU. While the proposed amendment to Regulation (EC) No.1073/1999 is to be welcomed 

in virtue of the improvement it promises for some suspects it, however, is limited to suspects 

under OLAF investigations. 

 

The ad hoc approach in developing safeguards is liable to create more legislative complexity, 

jeopardize the visibility of fundamental rights and may impede access to these rights The 

alternative, clearly, is to develop a coherent and comprehensive framework for the protection 

of the safeguards. 

 

Safeguards and the Protection of Individual rights in the Treaty Establishing a 

Constitution for Europe 

 

The Constitutional Treaty brings about three improvements in the area of the applicability of 

human rights in the EU context:46 

 

1. the Treaty explicitly recognises the rights of the Charter of Fundamental Rights for 

the European Union; 

2. the Treaty States that the Union shall accede to the European Convention for the 

Protection of Human Rights and Fundamental Freedom (ECHR); and 

3. the Treaty establishes that the rights guaranteed in ECHR and in Member States’ 

common constitutional tradition constitute general principles of the Union law.  

 

Additionally, the Constitutional Treaty brings about important changes in the field of 

criminal justice. One such change concerns the new structure for justice institutions and the 

                                                 

 

46 ‘Human Rights Assessment of the EU Constitution’ a study by Human Rights and Democracy NGO Network, 
November 2004, p. 1. 
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establishment of the office of the European Public Prosecutor (Article III-274) as an office of 

Eurojust. 

 

The other change relates to giving a definite legal status to the Charter of Fundamental Rights 

of the Union. Part II Title VII, Article II-107 to II-110 provide for ‘the right to effective 

remedy and to a fair trial’; ‘the presumption of innocence and right to defence’;  ‘principles 

of legality and proportionality of criminal offences and penalties’; ‘right not be tried or 

punished twice in criminal proceedings for the same criminal offence’. These should be 

regarded as general rights to be enhanced by specification of more additional rights. 

 

THE CURRENT FRAMEWORK IN DETAIL 

 

The current and proposed legal framework for the protection of the rights of accused and 

witnesses in the context of OLAF’s investigations is unsatisfactory in respect of: 

 

1. The scope of the rights protected 

 

The current rights of defence, as well as those proposed, do not accord sufficient protection 

for the accused. These rights must therefore, be enhanced through the inclusion of additional 

important rights such as those mentioned above. 

 

2. The way in which these rights are provided for. 

 

The fragmentary framework for safeguarding the rights of the accused is also a source of 

considerable concern. It creates inequality in the safeguards for suspects of investigations 

carried by OLAF as opposed to others. Even with regard to those investigations in which 

OLAF takes part, the degree of protection offered to witnesses (namely informants and 

whistleblowers) is not uniform. Additionally, the fragmentary framework creates legislative 

complexity and impedes the realization of common standards in criminal proceedings. 

 

For these reasons, it is necessary to adopt a coherent and comprehensive framework for the 

protection of the rights of suspects in OLAF’s investigations and to enhance these rights 

through the inclusion of other necessary rights which supplement and strengthen rights 

already expressly introduced by the current legal framework. 
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ISSUE 5: COOPERATION OF OLAF WITH NATIONAL INVESTIGATIVE BODIES 

  

This study looked into the national authorities of all 25 Member States and Bulgaria, 

established to conduct investigations in general and investigations of fraud in particular. The 

above was done with the following three main objectives: 

 

• to establish the parameters for effectiveness and efficiency of the investigations carried 

out; 

• to asses the role of OLAF in enhancing the impact and the results from the above 

investigations, especially in the field of preventing and combating EU-fraud. This 

objective was achieved by exploring the mechanisms (or the instruments), which serve as 

a basis and guarantee for the cooperation between OLAF and the national authorities. The 

justification of this approach is found in the fact that the methods for carrying out 

investigations, and in particular, the subsequent reporting of the findings, affect directly 

the admissibility of judicial proceedings (if applicable) and thus the remedying or punitive 

measures undertaken in protection of the EU’s financial interests; 

• to outline existing national models of carrying out the investigations and reporting of their 

results, which have proven high effectiveness and positive results. This is done in order to 

derive feasible suggestions for solutions, which could be incorporated into the activities of 

OLAF itself to improve its efficiency on the EU level.   

 

The general investigation of fraud in the 25 Member States is carried out by two groups of 

institutions: 

 

(a) police authorities or bodies which fall into the system of police. This applies to Belgium, 

Bulgaria, Cyprus, Estonia, Spain, France, Ireland, Italy, Portugal, Finland; 

(b) prosecution authorities. This refers to Belgium, Bulgaria, the Czech Republic, Denmark, 

France. 

 

The above authorities are also called upon to carry out investigations of EU-related fraud, 

such as fraud involving subsidies or general mismanagement of EU funds, tax and corporate 

crime, smuggling, and even corruption of EU officials. 

 

In view of the importance of tax-related crime some countries have established specialised  
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bodies/units in the framework of their national Customs Authorities. At EU level, a 

particularly important tool in the activities of these bodies in their fight against fraud is the 

system for sharing information, which requires close cooperation with OLAF to manage the 

customs information system (CIS) and enables customs officers to consult a database 

containing details of frauds uncovered at Community level. 

 

Cooperation with OLAF is significantly strengthened by the existing EU provisions on 

mutual assistance in customs matters. 

 

OLAF itself has an investigation function, which it performs independently47.  

The results from OLAF investigations can be used in criminal proceedings and can 

then serve, in appropriate cases, as the preparatory phase for  prosecutions in national 

courts48. To promote and carry out this function at the national level OLAF has established 

cooperation49 with national investigative institutions:  

 

• via cooperation agreements with police forces or national prosecution offices; 

• in the framework of the OLAF Anti-Fraud Communication network for exchange of 

information on EU-related fraud. 

 

It is interesting to note that in the case of the newly acceded Member States cooperation with 

OLAF is strengthened and enhanced by the establishment of specialised state bodies, which 

perform functions related to EU-fraud. These bodies act as counterparts of OLAF (or even 

national bureaus of OLAF). This approach has been adopted and even strengthened in the 

cases of Bulgaria and Romania,50 expected to accede in 2007. The aim is to make it easier for 

                                                 
47 Articles 3, 4 and 5 of Commission Decision 1999/352/EC, ECSC, Euratom 
establishing the Office and Articles 11 and 12 of Regulations (EC) No 1073/1999 and 
(Euratom) No 1074/1999 concerning investigations conducted by the Office. 
48 See European Commission, Commission Report, Evaluation of the Activities of the European Anti-Fraud 
Office (OLAF), COM (2003) 154 final, Brussels, 02.04.2003, http://europa.eu.int/comm/anti_fraud/reports/ 
commission/2003/art15_en.pdf., p. 6. 
49 For the member states’ general comments on the cooperation with the Commission (OLAF) referred to in 
Article 280 (3) EC as regards the field of structural actions see European Commission, Commission Staff 
Working Document Annex To The Report From The Commission, Protection of the European Communities’ 
financial interests and the fight against fraud, Annual report 2003, Follow up to the Action Plan 2001-2003 and 
measures taken by the Member States, Implementation of Article 280 of the Treaty by the Member States and the 
Community in 2003{COM(2004) 573 FINAL}, Brussels, 30.08.2004, SEC(2004) 1058., pp. 70-72. 
50 Two agents OLAF are going to be assigned to Romania and Bulgaria on a permanent basis in view of these 
countries’ accession to the European Union. The OLAF assistants will contribute to the strengthening of the 
antifraud coordination services in the candidate countries. The deployment of two OLAF assistants, who will be 
sent to Bucharest and Sofia for a term of three years, represents a measure within the framework of the 
Commission’s ‘Action plan 2004–05 on the protection of the financial interests of the Communities’. This will 
be the second time that OLAF agents are sent outside of Brussels on a permanent basis, after an earlier two-year 

 
presence of the Office in Poland. The main task of the OLAF assistants will be to support the Anti-Fraud 

http://europa.eu.int/comm/anti_fraud/reports/ commission/2003/art15_en.pdf
http://europa.eu.int/comm/anti_fraud/reports/ commission/2003/art15_en.pdf
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these countries to establish coordination mechanisms of early detection, prevention and 

fighting of fraud. This will have very positive impact on training of staff and transfer of 

specialised know-how. Table 2 (see Annex) provides detailed data on the type and functions 

of investigative bodies existing in the Member States and information on their collaboration 

with OLAF. 

 

The main objective of OLAF’s involvement in the investigations, which take place at the 

national level, is to increase their effectiveness and efficiency and to enhance the level of 

protection of the EU’s financial interests. This is achieved by: 

 

• involvement of OLAF in the investigations; 

• provision by OLAF of training and methodological support; 

• OLAF’s contribution in enhancing cooperation between the various authorities in the 

different Member States. This is an issue of paramount importance as EU-fraud has, on an 

increasing number of occasions, multi-national dimensions and involves or falls under the 

jurisdiction of two or more Member States, i.e. cross-border EU-fraud. 

 

The analysis of the national models of investigation from the point of view of efficiency and 

impact of results achieved outlined the advantages and the good performance levels of the 

Serious Fraud Office in the United Kingdom and the Italian Guardia di Finanza. Despite their 

different structure and supervision,51 they display common features. The comparison made 

with national institutions existing in other Member States leads to the following conclusions 

on the factors for their success in preventing and combating of fraud: 

 

• they are established as organisations responsible for the detection, investigation and 

prosecution of fraud cases; 

• They do not investigate all fraud cases in general; instead, they focus on the so called 

serious fraud cases. This approach has considerable advantages considering the 

                                                                                                                                                        
Coordinating Services (AFCOS) in Romania and Bulgaria. These central contact points for the coordination of 
all legislative, administrative and operational aspects of the protection of the EU’s financial interests have been 
active since 2002 in all EU accession countries and have been promoted by OLAF. They cooperate closely with 
the Office at an operational level. The OLAF assistants will also help further the financial, strategic and 
operational interests of the European Commission in matters of irregularities and fraud in the countries 
concerned. They will, for instance, provide technical advice, create and maintain intelligence pathways, and 
share best-practice experience with partners in their host countries. The OLAF assistants will be integrated 
within the Delegations of the European Commission but will report to OLAF for their operational activities. See 
for this the EU 2004 Annual Financial Report. 

 

51 Serious Fraud Office is accountable via its Director to the Attorney General, who is appointed by the Prime 
Minister and is responsible to the Parliament. The Italian Guardia di Finanza is under the authority of the 
Ministry of Economic Affairs and Finance.  
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complexity of these cases and the subsequent need for efficient staffing policy, provision 

of targeted training and capacity building. The need for a more efficient staffing policy 

and the establishment of mechanisms for recruitment of qualified staff has also been 

pointed out as crucial for OLAF’s success52; 

• The concentration on serious or complex fraud justifies the combination of the 

investigation and the prosecution functions into one unified body. With regard to this the 

UK’s Serious Fraud Office is in a stronger position as it is a part of the UK criminal 

justice system53 and is directly under the control of a judicial authority as a supervisory 

institution and a guarantor for the lawfulness of the actions. Furthermore, this structure 

ensures that the need of investigators to obtain information quickly and efficiently is met54. 

This reduces both the time taken for investigation and the speed at which judicial 

proceedings are started. 

 

The SFO has a closer and a more direct link with the Parliament and this is expressed in its 

reporting scheme. The Attorney General responsible for the SFO is responsible to Parliament 

and also presents to it an annual report on the SFO activities during the respective financial 

year. 

 

                                                 
52 See OLAF Supervisory Committee Opinion No 3/2000 on the risk of the stalling of procedures for recruiting 
OLAF staff (not published in the Official Journal). 
53 The Guardia did Finanza in Italy is a part of the Italian armed police forces and the focus of its competences 
describes it more as an economic and financial police.  

 
54 See the notice under the Section 2 from the Criminal Justice Act. 
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ISSUE 6: POSSIBLE EVOLUTION OF OLAF’S RELATIONS WITH EUROJUST 

AND EUROPOL, AND THE FUTURE EUROPEAN PUBLIC PROSECUTOR. 

 

Currently there are four bodies (or institutional actors) vying for a position in the EU’s post-

Constitutional Treaty state of affairs in the areas of judicial cooperation in criminal matters 

and police cooperation:55 Eurojust, the European Public Prosecutor (EPP), Europol and – to a 

lesser degree – OLAF. It is interesting to note that while the Constitutional Treaty has 

specific Articles regulating the mission of Eurojust,56 the EPP57 and Europol,58 OLAF is 

mentioned en passant in a Protocol concerning the creation of a Schengen facility as a 

temporary instrument to help the new Member States implement the Schengen acquis.59  

 

Knowing exactly how these institutional actors will relate to each other is difficult, especially 

as the role of some of them, e.g. OLAF, is still under consideration.60 Given that cooperation 

between Eurojust, Europol and OLAF had been tentative and occasionally problematic – 

especially in data exchange across Pillars, as a result of lack of data protection rules – the 

new relationship must represent good value for taxpayers’ money. This can only be achieved 

by avoiding duplication of effort, by good coordination at the supranational level,61 by 

respecting human rights and fundamental freedoms62 and by adhering to the principle of 

subsidiarity.63 

 

So, what can OLAF’s relation be with reference to the other institutional actors? In order to 

                                                 
55 See Treaty Establishing a Constitution for Europe, Office of Official Publications of the European 
Communities, Luxembourg, 2005, Section 4 and Section 5, pp.124-128. 
56 Article III-273. 
57 Article III-274. 
58 Article III-276. 
59 See: Treaty Establishing a Constitution for Europe, Part IV, PROTOCOL ON THE TREATY AND THE 
ACT OF ACCESSION OF THE CZECH REPUBLIC, THE REPUBLIC OF ESTONIA, THE REPUBLIC OF 
CYPRUS, THE REPUBLIC OF LATVIA, THE REPUBLIC OF LITHUANIA, THE REPUBLIC OF 
HUNGARY, THE REPUBLIC OF MALTA, THE REPUBLIC OF POLAND, THE REPUBLIC OF 
SLOVENIA AND THE SLOVAK REPUBLIC, Article 24(4), Office of Official Publications of the European 
Communities, Luxembourg. 
60 Regulation 1073/99 is currently in the process of being changed. 
61 See  Salazar, L , ‘Le role des nouveaux caters dams la definition dune politique criminelle européenne’ in  
Gilles de Kerchove and Anne Weyembergh (eds) L’espace pénal européen: enjeux et perspectives, 2002, pp. 
55-62; Also see Nillson, HG, ‘Proliferation or concentration of the actors in the JHA area?’ in  Gilles de 
Kerchove and Anne Weyembergh (eds) L’espace pénal européen: enjeux et perspectives, 2002, pp.63-79.  
62 Article II-108 (presumption of innocence and right of defence), Article I-51 and Article II-68 (protection of 
personal data) and Article II-102 (right of access to documents). 

 

63 Fortunately the Constitutional Treaty now allows for European laws or European Framework Laws, on the 
basis of Article I-51 (2), which will protect individuals against the use, movement and processing of personal 
data by the Union (its institutions, its bodies and agencies) as well as the Member States, if this data is used, 
moved or processed in the context of activities which fall under Union law. 
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answer this question it is important to determine the position of the latter after the ratification 

of the Constitutional Treaty. Strictly speaking, the Constitutional Treaty provides details for 

the following institutional actors: 

 
As far as Eurojust is concerned, according to Article III-273 (1): 

‘Eurojust’s mission shall be to support and strengthen coordination and cooperation 
between national investigating and prosecuting authorities in relation to serious crime 
affecting two or more Member States or requiring a prosecution on common bases, on 
the basis of operations conducted and information supplied by the Member States’ 
authorities and by Europol’. 

 

As far as Europol is concerned, according to Article III-276 (1) 

‘Europol’s mission shall be to support and strengthen action by the Member States’ 
police authorities and other law enforcement services and their mutual cooperation in 
preventing and combating serious crime affecting two or more Member States, 
terrorism and forms of crime which affect a common interest covered by a Union 
policy’. 

 

As far as the EPP is concerned. According to Article III-274 (2): 

‘The European Public Prosecutor’s Office shall be responsible for investigating, 
prosecuting and bringing to judgment, where appropriate in liaison with Europol, the 
perpetrators of, and accomplices in, offences against the Union’s financial interests, as 
determined by the European law provided for in paragraph 1. It shall exercise the 
functions of prosecutor in the competent courts of the Member States in relation to 
such offences’. 

 

In the Constitutional Treaty OLAF is not mentioned by name (as it is part of the European 

Commission) while the EPP has not officially been created yet. This leaves Europol and 

Eurojust as the only existing actors in the field, whose mission is detailed in the 

Constitutional Treaty and are, therefore, assured of their existence in the future. However, 

even though the EPP does not exist yet, it is obvious that the Member States are certain about 

its creation in the future (a minimum of 9 Member States must agree before the office of the 

EPP is created), which is why Article III-274 is devoted to this body. It should be noted here 

that the role of the European Parliament is vital in the creation of the EPP as its consent is 

necessary.64 

 

At this stage we have identified three different scenaria concerning the possible future 

relationship of OLAF with the other institutional actors. 

 
                                                 

 

64 Article III-274(1) specifies:  ‘In order to combat crimes affecting the financial interests of the Union, a 
European law of the Council may establish a European Public Prosecutor’s Office from Eurojust. The Council 
shall act unanimously after obtaining the consent of the European Parliament’. 
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Scenario 1 (assumes the creation of the EPP) 

 

OLAF will become one of the investigative units of the European Public Prosecutor; the latter 

will be responsible to Eurojust. According to the terms of Article III-274 (1), the EPP will be 

created from Eurojust, provided the European Parliament gives its consent. Indeed, as we saw 

earlier, in Article III-274 (2) the EPP is given a mandate which covers the areas largely 

currently falling within OLAF’s mandate (offences against the Union’s financial interests).  
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Scenario 2 (assumes the creation of the EPP) 

 

Merger of OLAF and Europol who will in the future liaise, where appropriate, with the EPP 

according to Article III-274(2). This scenario, which has been discussed by OLAF’s 

supervisory committee, avoids duplication of effort as Europol and OLAF have relatively 

similar mandates (albeit that OLAF’s current mandate only relates to the EU’s financial 

interests) and will strengthen pragmatic police cooperation. At the moment Europol can only 

assist Member States with intelligence for their investigations although the possibility exists 

for joint investigation teams. OLAF can take part in joint investigations66 and has some 

limited powers of investigation.67 
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Scenario 3 
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national Parliaments’. If Europol and OLAF are merged then Eurojust will have to have an 

enhanced role as an initiator, which in turn means that Eurojust’s relationship with 

Europol/OLAF would have to be redefined. This is still possible under Article III-276 

(2)(b).69 

 

Another important question concerns the role of COCOBU in the various scenaria. Strictly 

speaking, the European Parliament will have a say in the creation of the EPP or a change in 

the status of OLAF. But what will the role of COCOBU be in the minimum cooperation 

scenario? In other words, what will the role of COCOBU be if things remain pretty much as 

they are now? 

 

The role of the European Parliament and COCOBU with reference to OLAF is one of 

Parliamentary oversight. COCOBU’s main concern is the accountability and transparency of 

OLAF as a part of the European Commission. The point here is that even though OLAF has 

operational independence it does not have administrative independence. Whether it is 

possible for a unit to have true operational independence when it does not have administrative 

independence is a matter for speculation. However, by reporting to the European Parliament 

any shortcomings relevant to accountability and transparency COCOBU serves a very 

important role. As this study has noted there are some concerns about OLAF’s transparency 

and accountability that run across the breadth of the organisation. For example, OLAF’s 

Supervisory Committee, which consists of individuals who have very little legitimacy as they 

represent none other than themselves. Informally they are supposed to be individuals that 

different institutions have nominated but this does not alter the fact that the Supervisory 

Committee looks like a local Parish Council consisting of five individuals respected by their 

peers. This is not the optimal way forward for democratic accountability and transparency as 

COCOBU has already found out. 

                                                 
69 Article III-276(2) stipulates: 
‘European laws shall determine Europol’s structure, operation, field of action and tasks. These tasks may 
include: 
 
(a) the collection, storage, processing, analysis and exchange of information forwarded particularly by the 
authorities of the Member States or third countries or bodies; 
(b) the coordination, organisation and implementation of investigative and operational action carried out jointly 
with the Member States’ competent authorities or in the context of joint investigative teams, where appropriate 
in liaison with Eurojust.  
 

 

European laws shall also lay down the procedures for scrutiny of Europol’s activities by the European 
Parliament, together with national Parliaments’. 
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ISSUE 7: POSSIBLE EVOLUTION OF OLAF’S RELATIONS WITH THE 

EUROPEAN PARLIAMENT AND THE COMMITTEE ON BUDGETARY 

CONTROL 

 

The relationship between OLAF and COCOBU is not expressly regulated in EU law. 

However, useful conclusions can be drawn from the interpretation of the existing provisions.  

 

The legal basis of this relationship lies with the EC Treaty itself. As OLAF is organically part 

of the European Commission, the European Parliament’s role in the political oversight of its 

work is extended to OLAF’s activities. There is little doubt therefore that the nature of the 

relationship between COCOBU and OLAF is that of political oversight as a means of 

ensuring efficiency and legitimacy in the achievement of their common goal which is the 

protection of the financial interests of the EU. The unity of their goal is a strong foundation 

for cohesion and cooperation between the two bodies. 

 

Nevertheless, the functions that allow COCOBU to perform its political oversight entail a 

degree of hierarchy, if not organic, then surely functional. This is evident in both the 

discharge and scrutiny functions of the European Parliament. 

 

Thus, under Article 276(2) of the EC Treaty the Parliament may request that the Commission 

gives evidence with regard to the execution o expenditure to the operation of financial control 

systems for the purposes of giving discharge to the Commission. The provision obliges the 

Commission to provide the evidence requested by Parliament. 

 

Moreover, in order to perform its scrutiny function, the Parliament has the obligation to 

scrutinise the organisation of checks, the prevention, prosecution and punishment of fraud 

and irregularities affecting the budget of the European Union, and concerning the protection 

of the Community’s financial interests in general. In this situation again the Commission is 

obliged to offer to the Parliament whatever evidence or document is deemed necessary. 

 

In the specific case of OLAF, these provisions and obligations also apply albeit with three 

additional qualifying factors: one, OLAF’s independence in exercising its powers of 

investigation; two, the protection of the rights of the accused and of witnesses, including 
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whistleblowers; and three the national provisions concerning judicial proceedings.70 Thus, the 

core of any debate as to the exact regulation of the relationship between the two bodies lies in 

the balance between on the one hand OLAF’s reporting obligations to COCOBU as a means 

of allowing COCOBU to serve its role, and on the other hand restrictions to the data 

transferred to COCOBU as a means of securing OLAF’s operational independence and the 

rights of witnesses and the accused.  

 

In practical terms, OLAF makes available to COCOBU all data which is necessary for the 

compilation of COCOBU’s draft reports and opinions on matters related to the protection of 

the Communities’ financial interests and on OLAF’s annual activity report. Moreover, at the 

request of COCOBU, OLAF’s Director General attends meetings of the Committee to give 

oral progress reports on specific cases. These reports are given in closed sessions. 

Furthermore, OLAF makes all necessary data and short reports available to COCOBU in 

order to allow the Committee to respond to written questions from the European Parliament. 

 

This practice is based on Article 287 of the EC Treaty in combination with Article 17 of the 

Staff Regulations. Article 287 imposes the duty of confidentiality upon all employees of the 

institutions of the EU, members of committees and officials and servants of the Community. 

Thus, OLAF staff can not disclose information covered by the obligation of professional 

secrecy even after their retirement or resignation from their posts. Article 17 of the Staff 

Regulations imposes the obligation on officials to exercise greatest discretion with regard to 

all facts ad information coming to their knowledge in the course of their duties. Thus, OLAF 

staff may not disclose information coming to their knowledge through the performance of 

their duties to any ‘unauthorised person’. Of course this obligation does not extend to 

members of COCOBU who, under Article 267(2) of the EC Treaty, are authorised to receive 

such information for the performance of their duty of discharge and scrutiny. 

 

The first question arising at this point concerns the extent of OLAF’s obligation to report to 

COCOBU. In order to respond to this question adequately, one must distinguish between 

internal investigations regulated by Regulation 1073/99 and external investigations regulated 

by Regulation 2185/96. 

 

With reference to internal investigations, Article 8(2) of Regulation 1073/99 provides that 

                                                 

 

70 See Article 12(3) of Regulation 1073/99; also see Articles 1 and 4 of the sectoral regulations on mutual 
assistance. 
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‘such information may not be communicated to persons other than those within the 

Community institution or in the Member States whose functions require them to know it nor 

may it be used by Community institutions for purposes other than to ensure effective 

protection of the Communities’ financial interests in all Member States’. The spirit of this 

provision is reflected in Article 2 of the sectoral rules which provide that such information 

‘may not, in particular, be sent to persons other than those in the Member States or within 

Community institutions whose duties require that they have access to it, unless the Member 

State supplying it has expressly agreed.’ 

 

With reference to external investigations, Article 8(1) of Regulation 1073/99 states that 

information obtained in the course of internal investigations is protected by ‘relevant 

provisions’. Although there is no indication as to which provisions are considered relevant for 

the purposes of this Article, it is interpreted that Regulation 2185/96 concerning on the spot 

checks and inspections is subject to Article 8(1) of Regulation 1073/99. Article 8(1) of 

Regulation 2185/96 repeats verbatim the provision of par.2 of Article (2) of Regulation 

1073/99. 

 

The interpretation of these provisions by OLAF is that they provide discretionary access to 

such data to persons whose function requires them to know.71 This interpretation seems to 

disregard the letter and spirit of the relevant provisions. In fact, the provision allows 

discretion for the transmission of such information to persons whose duties do not justify a 

need to know. The text states clearly that the information ‘may not’ be communicated to 

persons whose functions do not require them to know. Applying this discretion to those who 

need to know is a unilateral departure from the text of the provision and indeed a departure 

from the main aim of this and adjacent provisions, which is to achieve effective protection of 

the financial interests of the European Union. In fact, the introduction of discretion for the 

transmission of data to those who need to know would be in clash with Articles 11(7) and 

12(3) of Regulation 1073/99 and Article 17(3) of Council Regulation 1150/2000 which 

introduce an unconditional obligation of frequent reports to the Parliament without any 

discretion on behalf of the Director of OLAF or indeed the Commission as to the disclosure 

of relevant information.  

 

In other words, the discretion of the Director of OLAF and OLAF staff lies with the 

transmission of information to persons outside, amongst others, COCOBU. As the members 

                                                 

 
71 See OLAF Manual, 1st August 2003, at pp.114-116; also see OLAF Manual, 25 February 2005, at pp.147-148. 
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of COCOBU need to be aware of the development of cases, closed and ongoing, for the 

effective performance of their duty of political oversight of OLAF’s work, OLAF has no 

discretion but to disclose all necessary information. 

 

Nevertheless, with relevance to internal investigations only Article 10(3) of Regulation 

1073/99 provides that without prejudice to Articles 8 and 9 of the same Regulation OLAF 

‘may’ forward to the body concerned the conformation obtained in the course of internal 

investigations. This Article awards a degree of discretion, within the boundaries of legitimacy 

and accountability, to the Director of OLAF to disclose information obtained in the course of 

internal investigations. Consequently, the Director of OLAF may choose whether and when 

to disclose to COCOBU information on internal investigations concerning the European 

Parliament. However, this discretion is not offered in cases of internal investigations 

concerning other bodies, offices, agencies or institutions. In such cases, Article 10(3) of the 

Regulation does not apply and applicable is Article 8(2) of Regulation 1073/99 which under 

its correct interpretation does not allow any discretion to disclose data to COCOBU whose 

members need to know such data for the effective and efficient performance of their duties. 

 

The second question arising at this point concerns what is perceived to be information 

necessary for the performance of COCOBU’s duties. COCOBU is responsible for the 

‘consideration of fraud and irregularities in the implementation of the budget of the Union, 

measures aiming at preventing and prosecuting such cases, and the protection of the Union’s 

financial interests in general’.72 

 

In responding to this question one should make a clear distinction between what is perceived 

as necessary information for OLAF, COCOBU and for the European Parliament as a whole. 

The role of the Parliament is to conduct a political oversight over OLAF. In other words 

Parliament has a general mandate to follow OLAF’s work and to ensure that OLAF’s work 

and methods is general do not compromise the standards of legitimacy and accountability 

demanded by European law and the peoples of Europe. For this general, yet crucial mandate, 

Parliament needs to have a good understanding of OLAF’s work and methods, albeit not 

necessarily on an everyday basis. If an issue of specific importance to the constituents of 

MEPs arises, or if MEPs are concerned about a specific file or investigation, they may always 

demand clarifications from OLAF through the procedure of oral or written questions. It 

                                                 

 

72 See the Rules of Procedure of the European Parliament - Annex VI Powers and Responsibilities of standing 
committees: Point V(5). 
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would therefore be correct to state that the mandate of the European Parliament does not 

render necessary full reports on OLAF’s everyday activities at any given time, unless 

otherwise requested by MEPs. This restrictive approach reflects the spirit of the provisions on 

confidentiality which extend knowledge on a need to know basis: the mandate of Parliament 

as a whole and the consequent duties of the Parliament as an institution would not necessarily 

justify the inevitable dangers of a possible compromise of OLAF’s functional and operational 

independence through detailed reports on OLAF’s everyday operational activities. 

 

However, this is not true with reference to COCOBU. Their mandate is concrete and engulfs 

both the consideration of fraud and irregularities in the implementation of the budget of the 

Union and the protection of the European Union’s financial interests, as well as the 

monitoring of the cost-effectiveness of Community financing. Under Annex IV of the 

Parliament’s Rules of Procedure, the Committee is responsible for the control of the 

implementation of the budget of the Union and of the European Development Fund, and the 

decisions on discharge to be taken by Parliament, including the internal discharge procedure 

and all other measures accompanying or implementing such decisions; the closure, presenting 

and auditing of the accounts and balance sheets of the Union, its institutions and any bodies 

financed by it, including the establishment of appropriations to be carried over and the 

settling of balances; the control of the financial activities of the European Investment Bank; 

monitoring the cost-effectiveness of the various forms of Community financing in the 

implementation of the Union’s policies; consideration of fraud and irregularities in the 

implementation of the budget of the Union, measures aiming at preventing and prosecuting 

such cases, and the protection of the Union’s financial interests in general; relations with the 

Court of Auditors, the appointment of its members and consideration of its reports; and the 

Financial Regulation as far as the implementation, management and control of the budget are 

concerned.73 

 

 It would be difficult to perceive that this close monitoring of OLAF’s activities on a 

functional and operational basis could be possible without a full picture on files and methods. 

In fact, in view of the length of time required for the closure of complicated investigation 

files, COCOBU would need to be fully informed on the progress of open investigations in 

order to both recommend discharge of the Commission but also to precipitate problems such 

as those evident in the Eurostat affair.  

                                                 

 

73 See Annex VI of Parliament’s Rules of Procedure 2004; also see 2004 Handbook 2004 for New Members of 
the Committee on Budgetary Control, pp.4 and 5. 
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However, the obligation of OLAF to transfer all data to COCOBU is not without exemptions. 

Thus, the third question arising at the point is whether OLAF’s obligation to report to 

COCOBU may compromise OLAF’s independence in exercising its powers of investigation; 

the protection of the rights of the accused and of witnesses, including whistleblowers; and the 

national provisions concerning judicial proceedings. 

 

Let us explore each of these three exemptions closely. With reference to a possible 

compromise of OLAF’s independence in exercising its powers of investigation, one must 

admit that there is little doubt that the prospect of allowing full access to its current files 

could appear prima facie to carry dangerous compromises of OLAF’s operational ability. 

However, it would be difficult to justify this with reference to COCOBU when this method of 

full reporting already applies to the Supervisory Committee of OLAF under Article 11 of 

Regulation 1073/99. 

 

If anything, Article 11(1) of Regulation 1073/99 considers the regular monitoring of OLAF’s 

investigative function by its Supervisory Committee as one which reinforces OLAF’s 

independence. It must be reminded at this point that the duty of OLAF’s Director under 

Article 11(7) of Regulation 1073/99 is not only to forward to the Supervisory Committee the 

annual programme of OLAF’s activities but also to keep the Committee regularly informed 

of activities, investigations, the results of investigations and the action taken on them. If this 

type of data transfer takes place between OLAF and an appointed Committee of independent 

experts, there is no reason  why this can not be repeated to the respective closed Committee 

of the only Union body whose legitimacy stems from direct elections. This transfer of data 

must extend not only to closed files but also to ongoing investigations so that members of 

COCOBU can follow progress, comment and scrutinize the methods and length of ongoing 

investigations thus precipitating problems and consequently enforcing OLAF’s efficiency, 

kudos amongst EU citizens and ultimately its independence. 

 

Nevertheless, in order to secure OLAF’s independence in exercising its powers of 

investigation COCOBU may not direct OLAF to specific paths of investigation. After all, 

COCOBU’s mandate is to inspect, not to lead. 

 

A second exemption to OLAF’s mandatory obligation to full disclosure of its files to 

COCOBU concerns the protection of the rights of the accused and of witnesses, including 
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whistleblowers. The rights of the accused and of witnesses would be compromised if their 

identity and details of their files became widely known before the end of the investigations 

and the closure of the relevant file by OLAF. The question is whether disclosure to COCOBU 

would render this information public. 

 

It would not be easy to substantiate this argument, if one takes into account the strict 

confidentiality rules governing COCOBU.  

 

With regards to members of staff of the European Parliament that serve or are present in 

meetings of COCOBU, members of COCOBU are bound by the Code of Conduct for the 

European Parliament. In its Section C the Code refers to Article 17 of the Staff Regulations 

and reaffirms the obligation of officials to refrain from disclosing to unauthorized persons 

any facts and information that came to their knowledge in the course of or in connection with 

the performance of their duties before the relevant document or information is made public. 

Even in exceptional cases where an official feels that a higher value or obligation dictates the 

disclosure of confidential information, the latter can not take lace without the express 

authorization of the proper authority. This would be the case for example when disclosure is 

required in the course of legal proceedings other than proceedings before the ECJ or before a 

disciplinary board examining a case involving a member of staff of EU institutions. In other 

words, members of COCOBU are bound by the duty of confidentiality for all facts and data 

the knowledge of which was acquired during the course of COCOBU’s work. In exceptional 

cases where the member of the Committee feels that there is a justified need to breach this 

duty of confidentiality, express permission from the relevant authority must be sought. 

Unilateral disclosure is allowed only in legal proceedings before the ECJ or before 

disciplinary boards. 

 

The provision does not specify which is the relevant authority for awarding authorization for 

breach of confidentiality in the case of COCOBU. It is possible to award this role to the 

Chairman of COCOBU or indeed the Committee itself. This would reflect practice 

introduced by Article 4 of Annex VII of the Parliament’s Rules of Procedure. The advantage 

of this scenario would be that the information would not be disclosed to anyone who does not 

already have knowledge on them as a means of allowing that person or body to assess the 

legality and legitimacy of the breach. With reference to OLAF documents however the 

distinct disadvantage of this would be that the decision of disclosure would remain an internal 

one for COCOBU and that OLAF would have no control over the matter despite the obvious 
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dangers that disclosure would entail for investigations, especially ongoing ones. A second 

scenario could award the task of authorizing the breach of confidentiality to the 

Interinstitutional Committee of Article 15(2) of Regulation 1049/2001. This scenario would 

present the advantage of some external involvement in the decision with the disadvantage of 

disclosure to persons not authorized to receive the relevant information. A third scenario 

could explore awarding this role to OLAF’s Supervisory Committee acting jointly with the 

Chairman of COCOBU. This would entail adequate degree of common participation thus 

strengthening the need for synergy between the two bodies in the fight against fraud. 

 

With regards to members of COCOBU that are also MEPs, members of COCOBU are bound 

by obligations concerning in specific information that came to their knowledge during the 

course of their work for the Committee. Under Annex VII of the new Rules of Procedure74 

the Chairman of the Committee assigns the examination of confidential documents to 

proceedings attended only by members of the committee and by officials and experts who 

have been designated in advance by the chairman and whose presence is strictly necessary. 

The documents are numbered, they are distributed at the beginning of the meeting and they 

are collected again at the end. No notes of these, and certainly no photocopies, may be taken.  

 

The minutes of the meeting make no mention of the discussion of the item taken under the 

confidential procedure. Only the relevant decision, if any, may be recorded. Moreover, the 

protection of personal data of witnesses and the accused is stipulated in Regulation 45/2001 

which prevents COCOBU from referring to named individuals in their reports.75 It must be 

noted that the obligation to refrain from naming individuals applies to COCOBU with 

reference to reports issued by them rather than reports received in confidentiality by OLAF. 

 

Under Article 4 of Annex VII confidentiality can be breached upon a motion from at least 

three members of the Committee and subsequent decision of COCOBU. There is little record 

on practice in such cases and there is certainly no publicly known practice on the criteria 

upon which such a decision can be taken. However, in view of the critical value of OLAF 

documents with specific reference to documents referring to ongoing investigations, leaving 

the decision on their disclosure to COCOBU exclusively does not seem to be the wisest 

option. The possibility of future exploitation of this window of opportunity in the provisions 

concerning the confidentiality of OLAF’s data can be detrimental to the trust of OLAF to 

                                                 
74 See Rules of Procedure of the European Parliament, 16th edition, July 2004. 

 
75 Also see case C-315/99 Ismeri Europa srl v Court of Auditors. 
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COCOBU. It would be advisable to consider regulation of this problem in a manner 

promoting the synergy between the two bodies. The possibility of assigning this decision to 

OLAF’s Supervisory Committee with the participation of COCOBU meeting only when 

necessary would be a viable and seemingly mutually agreeable option would put an end to 

this minor yet crucial window of opportunity to any future male fide COCOBU member. 

 

In view of this analysis one can not foresee how disclosing data to COCOBU may 

compromise the rights of witnesses and the accused. The provisions on confidentiality 

governing the transfer of data between COCOBU and OLAF seem to guarantee that 

unauthorized persons may not have access to sensitive data. In the event that such 

unauthorized leaks occur, penalties against the member breaching confidentiality and also the 

body itself are in place by the Staff Regulations, the Code of Conduct and the Rules of 

Procedure. 

 

Nevertheless, especially with reference to members of COCOBU that are MEPs one should 

note that the express stipulation on their duty of confidentiality derives from a laconic 

provision in the Parliament’s Rules of Procedures. This provision can not be considered an  

adequate guide for MEPs whose professional expertise may well be outside the field of law. 

Detailed stipulation of the scope and extent of the duty of confidentiality combined with a 

comprehensive regulation on issues of conflict and resolution would facilitate the work of 

MEPs and would contribute to the further forging of trust between OLAF and COCOBU. 

 

The third  exemption from OLAF’s mandatory obligation to transfer all data to COCOBU 

refers to disclosures which could adversely affect national provisions concerning judicial 

proceedings. It must be noted that in a large number of Member States national laws consider 

inadmissible as evidence data that have been exposed to illegal exposure from the time of 

collection to the hearing before the national court. This would be a problem if OLAF’s 

information in a file of investigation were exposed to unauthorised persons. Such conduct 

would tamper with the legitimacy of the information and it would endanger their utility 

before national courts. 

 

However, disclosure of data to authorised persons could not possibly have this adverse effect. 

Such a view would dictate non transfer to any body or agency or person, including OLAF’s 

Supervisory Committee and national authorities that acquire data through normal mutual 

assistance conventions.  
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On the basis of this analysis it becomes obvious that the relationship between COCOBU and 

OLAF now and in the future must be one of synergy, trust and cooperation based on current 

express regulations of issues related to specific points of procedure and practice. OLAF has 

the obligation, not the discretion, to disclose all data on all files to COCOBU (not the 

Parliament as a whole unless thus requested by MEPs). This data is covered by the obligation 

of confidentiality and no member of COCOBU may proceed to disclosure without express 

authorisation from the relevant authority. The authority awarding this authorisation has yet to 

be defined in legislation and it would be advisable to award this role to a joint 

OLAF/COCOBU body. The three exemptions to OLAF’s obligation to disclose to COCOBU 

(namely when OLAF’s obligation to report to COCOBU may compromise OLAF’s 

independence in exercising its powers of investigation; the protection of the rights of the 

accused and of witnesses, including whistleblowers; and the national provisions concerning 

judicial proceedings) do not normally apply in the case of transfer of data from OLAF to 

COCOBU. 

 

Nevertheless, general rules can not be considered satisfactory for all eventualities arising 

from OLAF’s increasingly crucial procedural work. Perhaps the UK model, which allows the 

Serious Fraud Office to seek exemption from the duty to report on operational activities for 

specific files under progress in cases where the disclosure can compromise the progress of the 

file, may be utilised for future regulation of this issue.  

 

This possibility would be consistent with the application of the principle of proportionality 

which would justify the classification of a small number of open investigations as 

confidential even for COCOBU. It must be noted, however, that cases falling under this 

extraordinary provision are extremely limited. The legislator has already taken into account 

the principle of proportionality when introducing different levels of access to OLAF’s files in 

the first place and the legislator awarded access to all files to COCOBU. Thus, those 

classifying a file as confidential even for COCOBU must be able to prove that extraordinary 

circumstances require departure from the general rule. The question is, who could classify 

cases as confidential even for OLAF? 

 

For reasons that are too obvious to analyse, this task could not be awarded to either 

COCOBU or OLAF unilaterally. It could be possible to award this task to the committee   

deciding on conflicts of interest with reference to issues of confidentiality arising from cases 
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brought before COCOBU. This could be either and Interinstitutional Committee modelled by 

reference to Article 15(2) of Regulation 1049/2001, or a new committee formed by OLAF’s 

Supervisory Committee acting jointly with the Chairman of COCOBU. This latter model 

presents the advantage of an adequate degree of common participation thus strengthening the 

need for synergy between the two bodies in the fight against fraud. 

 

Is this vision of a future relationship between OLAF and COCOBU supported by practices in 

the Member States? In other words, are there examples of national investigation/prosecution 

bodies that report to Parliamentary Committees?  

 

In the majority of EU Member States the body responsible for the investigation of serious 

fraud is part of the police as the main investigatory body under the national provisions of 

criminal procedure. This is the case in Belgium, Cyprus, Denmark, Finland,  France, 

Germany, Greece, Ireland, Luxembourg, Malta, Portugal, Slovakia, Slovenia and Spain. In a 

smaller number of countries the investigation of serious fraud is the responsibility of the 

national prosecution service. This is the case in the Czech Republic, Estonia and Hungary. In 

Austria, Portugal and Poland the relevant unit is part of the Ministry of Finances. 

 

As a result of this complete organic dependence of these units to the investigation or 

prosecution bodies of the Member States, they do not have reporting obligations to 

Parliament, at least not separate from their ‘mother’ institutions. Thus, in the Hellenic 

Republic the Permanent Committee of Financial Affairs, and its special Committee on the 

Budget of the State76, discusses issues falling within the jurisdiction of the Ministries of 

Finances and Public Works. Under Article 101 A of the Constitution of the Hellenic Republic 

every independent authority reports to the Parliament. Article 138 A stipulates that all files 

are sent to the President of the Parliament who directs them to the respective Committee. 

Thus, in the Hellenic Republic all independent authorities have to report to Parliament; 

however, the Police Department of Financial Crime is organically part of the Police of the 

Hellenic Republic, which is part and subject to the control of the Ministry of Public Order. As 

a result reporting takes place through the Ministry rather than by use of Article 101A of the 

Constitution.  

 

In a small number of Member States one may identify a national body with functions 

equivalent to OLAF. These are the Italian Guardia di Finanza; the Latvian State Revenue 

                                                 

 
76 See Article 31A, 2004 Regulation of the Parliament of the Hellenic Republic. 
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Office; the Lithuanian Financial Crime Investigation Service; the Swedish Economic Crimes 

Bureau; and the Serious Fraud Office in the UK. 

 

However, even these bodies are not independent. As a result, they have no direct reporting 

obligations to the Parliament or its Committees. The Italian model of the Guardia di Finanza 

directs to public annual reports in combination with reports to the Minister of Finances. The 

British model of the Serious Fraud Office directs to public annual reports and frequent reports 

to the Attorney General. 

 

It is doubtful whether useful conclusions can be drawn from the brief description of the 

relationship between national equivalents of OLAF and national Parliamentary Committees. 
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 C
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at
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at
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	ISSUE 3: JUDICIAL SUPERVISION OF INVESTIGATIONS I
	I. JUDICIAL SUPERVISION OF OLAF’S INVESTIGATIONS
	
	
	
	Reporting requirements
	Judicial review by European Court of Justice



	It is noteworthy that the powers of some national institutions, e.g. SCC, are limited to investigations concerning an audit case. When suspicion arises and prosecution is required, the case is handed over to the prosecution service.


	Bulgaria
	France
	Poland

